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BRIEF FOR APPELLANTS 


Jurisdictional Statement 

The appellants, and each of them appeal from a judg¬ 
ment against them in favor of the defendant below, appellde 
here, entered in the District Court of the United States fcJr 
the District of Columbia in Civil Action Nos. 23268, 23269 
and 23270 on the 11th day of April, 1945, by the District 
Court of the United States for the District of Columbi^ 
after trial by jury and a verdict in favor of the defendant 
below in each of the said cases and after the overruling 
of a motion to set aside the verdict and judgment and f^r 
a new trial. 

The District Court had jurisdiction under the District 
of Columbia Code 1940, Title 11, Section 301. This Couift 
has jurisdiction to review the judgments under the District 
of Columbia Code 1940, Title 11, Section 101, and the Unite^l 
States Code, Title 28, Section 225. 


o 


The pleadings which show the existence of jurisdiction 
are the Amended Complaints and Answers (Joint App. 
1-8). 


Statement of the Case 

Each of the appellants was the purchaser of a ticket and 
a passenger for hire on a train designated “The Southern¬ 
er” and each had a ticket entitling him to passage on said 
train from Philadelphia, Pennsylvania to Greensboro, 
North Carolina with respective seat designations for each 
of the said appellants in car S-2. The appellants had an un¬ 
eventful trip between Philadelphia and Washington. Be¬ 
tween Washington and Alexandria the appellants were 
importuned by the conductor and another agent of the rail¬ 
road company to change their seats and move into a car 
designated as S-l and reserved for colored passengers. 
Upon arrival at Alexandria the conductor and another 
agent of the company again insisted upon appellants re¬ 
moving into the coach restricted for colored travel, hold¬ 
ing the train some fifteen or more minutes in this attempt. 
Again at Charlottesville the conductor, together with an¬ 
other agent of the company, summoned by the conductor, 
renewed this demand upon the appellants to change their 
seats for the other accommodation which was being offered 
them, which the appellants continued to refuse to do. There¬ 
after and at Lynchburg, at a time when the appellants were 
all asleep, the conductor with a police officer again ap¬ 
proached them, the conductor flashing a light in each of 
the faces of the appellants and identifying them as the per¬ 
sons who were creating trouble on the train, and the said 
conductor again demanded that they move into the other 
coach and upon their refusal, instructed the police officer, 
whom he had summoned, that he wanted them to move into 
the next car or be removed from the train. 









The appellants, acting upon the expressed suggestion 
of the police officer under the conditions here outlined tlhat 
unless they moved into the next coach, which they continued 
to refuse to do, that he would forcibly remove them from the 
train, did leave the said train. Upon being thus ousted tjiey 
remained in the station for a considerable time, returning 
to Washington rather than to continue to their origijnal 
destination. 

All of the appellants testified that this forced removal 
was to their chagrin, humiliation and discomfiture and 
rendered it impossible for them to carry out their original 
plans for which the trip was made. 


Statement of Errors 


1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The verdict is contrary to the instructions as giyen 
bv the Court. 

• | 

4. The verdict is contrary to the law in such cases made 

and provided. 

5. The Court erred in failing to grant plaintiffs’ prater 
Number One. 

6. The Court erred in failing to grant plaintiffs’ prater 
Number Two. 

7. The Court erred in instructing the jury, there bejing 
no evidentiary basis therefor and there being no witnesses 
other than plaintiffs’ witnesses, that if they found that a 
witness or witnesses testified falsely as to a material mat¬ 
ter about which he could not reasonably be mistaken that 
then they had a right to disregard all of that witness’ {es- 
timony or so much thereof as they found uncorroborated 

and saw fit to disregard. _ . i 

8. The Court erred in instructing the jury that if they 
found as a fact that the officer was acting in his official 
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capacity and not on behalf of the railroad company that 
their verdict should be for the defendant when in truth and 
in fact there was no evidence nor offer of evidence to dis¬ 
close the capacity in which the officer was acting, except the 
evidence offered on behalf of the plaintiff that the officer 
acted at the request of and under the direction of the de¬ 
fendant company. 

9. The Court erred in allowing argument by the counsel 
for the defendant to the effect that the officer was acting 
in keeping with the Virginia law when no such law was be¬ 
fore the jury. 

10. The Court erred in denying plaintiffs’ prayer Num¬ 
ber One which was reoffered after the argument of counsel 
for the defendant that the policeman was acting in his offi¬ 
cial capacity. 

11. The Court erred in adding to the error of counsel 
for the defendant in arguing the Virginia law which was not 
in evidence by substantiating and supporting that theory 
in his charge by the instruction that if they found that the 
officer was acting in his official capacity that then their find¬ 
ing should be for the defendant. 

Summary of Argument 

1. The appellants were interstate passengers and as 
such were not amenable to the law of the State of Virginia, 
under which law they were ejected from the train. 

2. The action of the train conductor, the other agents 
of the defendant corporation and of the police officer at 
Lynchburg, Virginia were all actions on the part of the 
defendant corporation for which it was liable to the respec¬ 
tive appellants. 

3. The action of the Court with respect to the law as re¬ 
flected by his disposition of the prayers of the respective 
parties showed an apparent misconception of the issues 
involved. 
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4. The appellee corporation was under duty to protect 
the respective appellants from any outside interference Or 
molestation while enroute from Philadelphia to Greensboro, 
North Carolina, and as passengers for hire, owed them ife- 
spectively the highest degree of care. 

ARGUMENT 

1. The appellants were interstate passengers and as 
such were not amenable to the law of the State of Virginia, 
under which law they were ejected from the train. 

In 1902-3-4 the Legislature of Virginia enacted the fol¬ 
lowing law: 

Virginia Code, 1942 Annotated 

Section 3902—Separate Cars For White And Colored 
Passengers. All persons, natural or artificial, who are 
now, or may hereafter be, engaged in running or oper¬ 
ating any railroad in this State by steam for the trans¬ 
portation of passengers are hereby required to furnish 
separate ears or coaches for the travel or transporta¬ 
tion of the white and colored passengers on their Re¬ 
spective lines of railroad. Each compartment of a 
coach divided by a good and substantial partition, with 
a door therein, shall be deemed a separate coach within 
the meaning of this Section, and each separate coaph 
or compartment shall bear in some conspicuous plajce 
appropriate words in plain letters, indicating the race 
for which it is set apart. {Id. ch. 4, sec. 28.) 

Section 3963—Company To Make No Discrimination 
In Quality Of Accommodations For White And Colored 
Passengers. No difference or discrimination shall |pe 
made in the quality, convenience or accommodation in 
the cars or coaches or partitions set apart for wh^te 
and colored passengers under the preceding sectidn. 
{Id. ch. 4, sec. 29.) 

Section 3964—Liability For Failure To Comply With 
Two Preceding Sections. Any railroad company t>r 
companies, person or persons, that shall fail, refuse, br 
neglect to comply with the provisions of the two pife- 
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ceding sections shall be deemed guilty of a misde¬ 
meanor, and upon indictment and conviction thereof 
shall be fined not less than three hundred nor more than 
one thousand dollars for each offense. (Id. ch. 4, sec. 
530.) 

Under this Act the railroad company, the appellee in 
this cause, sought to have the appellants go into a separate 
and designated coach for colored persons different from 
the one in which the appellants were then being transported. 
The appellants, having refused, were evicted by a police 
officer at the instance of the railroad company the appellee 
in this cause. 

The appellants state that the law as applied to them was 
unconstitutional as they were interstate passengers and are 
unconcerned with the applicability of the statute aforesaid 
to passengers whose journeys commence and end within the 
state. Nor do they base their contention of invalidity upon 
a claim of inequality or inferiority in the accommodations 
afforded members of their race. Their position is that 
since it appears without controversy that they were pas¬ 
sengers in interstate commerce upon an interstate carrier, 
the statute could not constitutionally apply, and therefore 
affords no basis for their ejection. 

SUCH STATUTES ARE UNCONSTITUTIONAL AND’ 
VOID WHEN APPLICABLE TO INTERSTATE 

PASSENGERS. 

That State laws of the kind upon which the carrier acted 
through its agent, the police, cannot be permitted to operate 
upon interstate commerce is apparent from principles too 
well known and settled to require citation and authority. In 
recognition of the necessity of uniformity through national 
control in the regulation of commerce among the States, 
the Constitution of the United States, in Article I, Section 
8, confers the regulatory power upon Congress and invests 
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it with power to determine what these regulations shall be. 
Whenever the subject matter of regulation is in its nature 
national, and admits of only one uniform system or plan bf 
regulation, the power of Congress is exclusive and cannpt 
be encroached upon by the States. Therefore, there is bo 
room for the operation of the police power of the State 
where the Legislature passes beyond the exercise of the 
legitimate authority and undertakes to regulate interstate 
commerce by imposing burdens upon it. See: Gibbons v|s. 
Ogden, 9th Wheaton 1, 6 L. Ed. 23. 

That the appellants were interstate passengers, as above 
stated, cannot be disputed. In the case of Washington, B. 
& A. Elec. Co. v. Waller, 53 App. D. C. 200, 289 F. 598, 30 
A. L. R. 50 (1923), the facts are that Waller, a Negro, to¬ 
gether with another Negro named Brooks, purchased a 
ticket on the Washington, B. & A. railroad from Annapolis, 
Maryland, to the District of Columbia. The train on which 
they purchased the tickets was going from Annapolis fo 
Baltimore. At Annapolis junction Waller and Broods 
were invited by the conductor, under the law of Maryland, 
to take a rear seat. They refused to do so and were ejected 
from the train. The suit was brought and they recovered 
against the railroad and an appeal was had to this Court. In 
affirmation of that decision Mr. Justice Barber, speaking 
for this Court, said: 

“The appellant admitted the eviction, but sought to 
justify it under a plea that it was legal, because a stat¬ 
ute of the state of Maryland (Laws 1908, c. 248) au¬ 
thorized and required appellant to keep separate whi^e 
and colored passengers, and also that its regulations 
required such segregation. 

“W T e think that the appellee was an interstate pas¬ 
senger, and that the Maryland statute requiring segre¬ 
gation of white and colored passengers was not ap¬ 
plicable to him. The Daniel Ball, 10 Wall, 557, 19 L. 
Ed. 999; So. Pac. Ry. Co. v. I. C. C., 219 U. S. 498, 31 
Sup. Ct. 279, 55 L. Ed. 310; R. R. Comm, of La. v. T. 
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& P. Rv. Co., 229 IT. S. 336, 33 Sup. Ct. 837, 57 L. Ed. 
1215; Chiles v. C. & 0. R. R. Co., 218 U. S. 71, 30 Sup. 
Ct. 667, 54 L. Ed. 936, 20 Ann. Cas. 980; Gibbons v. 
Ogden, 9 Wheat. 1, 6 L. Ed. 23; Hall v. De Cuir, 95 U. 
S. 485, 24 L. Ed. 547; Railway Co. v. Mississippi, 133 
U. S. 587; 10 Sup. Ct. 348, 33 L. Ed. 784. 

“In Hart v. State of Maryland, 100 Md. 595, 60 Atl. 
457, the court made an exhaustive examination of the 
authorities, state and federal, and in an able opinion 
concluded that a Maryland statute apparently enacted 
prior to the one invoked here, but of similar import, 
providing for the segregation of white and colored 
passengers, while valid so far as it affected commerce 
wholly within the state, was invalid as to interstate 
passengers, as in conflict with that part of article 1, 
section 8, of the Constitution of the United States, 
known as the commerce clause.” 

The Maryland law is very similar and has the same pur¬ 
pose and objective as the Virginia law. The Supreme Court 
of the United States has likewise, and without equivocation, 
held such a statute as applied to interstate passengers to 
be unconstitutional and void. 

Hall v. De Cuir, 95 U. S. 485, 24 L. Ed. 547, 1877. 

In that case the defendant was the owner of a steamboat, 
licensed under the Federal law for the coasting trade plying 
between New Orleans, Louisiana, and Vicksburg, Missis¬ 
sippi, and touching at intermediate points within and with¬ 
out Louisiana. Plaintiff, a colored woman, took passage 
from New Orleans to a point in Louisiana. Upon being re¬ 
fused a place in a cabin set apart exclusively for white per¬ 
sons, plaintiff brought an action for damages under the 
Louisiana Act of 1869 which prohibited discrimination be¬ 
cause of race or color and providing a right of action to re¬ 
cover damages. Suit was had by the plaintiff, damages 
were recovered and affirmation by the Supreme Court of 
the State of Louisiana. The case was reversed by the Su¬ 
preme Court of the United States. The court, speaking 
through Mr. Chief Justice Waite, said: 
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“But we think it may safely be said that state legis¬ 
lation which seeks to impose a direct burden upon in¬ 
terstate commerce, or to interfere directly with its 
freedom, does encroach upon the exclusive powei- of 
Congress. The statute now under consideration in our 
opinion occupies that position. * * * While it purports 
only to control the carrier when engaged within the 
state, it must necessarily influence his conduct to spme 
extent in the management of his business throughout 
his entire voyage. His disposition of passengers tajken 
up and put down within the State, or taken up tb be 
carried without, cannot but affect in a greater or less 
degree those taken up without and brought within, ^nd 
sometimes those taken up and put down without. A 
passenger in the cabin set up for the use of whites 
without the state must, when the boat comes within, 
share the accommodations of that cabin with such 
colored persons as may come on board afterward^ if 
the law is enforced. It was to meet just such a base 
that the commercial clause in the Constitution was 
adopted. * * * Each # * * state could provide for its 
own passengers and regulate the transportation of its 
own freight, regardless of the interests of others. * * # 
On one side of the river or its tributaries he mighl be 
required to observe one set of rules, and on the ol[her 
another. Commerce cannot flourish in the midst of 
such embarrassment. No carrier of passengers can 
conduct his business with satisfaction to himselfj or 
comfort, to those employing him, if on one side of a 
State line his passengers, both white and colored, must 
be permitted to occupy the same cabin, and onTthe 
other be kept separate. Uniformity in the regulations 
by which he is to be governed from one end to the ot|her 
of his route is a necessity in his business.” 

Pointing out that the exclusive legislative power, as re¬ 
spects interstate commerce, rests in Congress, the Cpurt 
further said: 

“This power of regulation may be exercised without 
legislation as well as with it. By refraining from action, 
Congress, in effect, adopts as its own regulations tl^ose 
which the common law or the civil law, where that pre¬ 
vails, has provided for the government of such busi¬ 
ness.” 
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It was further held that Congressional inaction left the 
carrier free to adopt reasonable rules and regulations, and 
the statute in question sought to take away from him that 
power. It was, therefore, concluded that: 

“If the public good require such legislation it must 
come from Congress and not from the States.” 

Mr. Justice Clifford, in a concurring opinion, pointed 
out that: 

“Unless the system or plan of regulation is uniform, it 
is impossible of fulfillment, Mississippi may require the 
steamer carrying passengers to provide two cabins and 
tables for passengers, and may make it a penal offense 
for white and colored persons to be mixed in the same 
cabin or at the same table. If Louisiana may pass a 
law forbidding such steamer from having two cabins 
and two tables—one for white and the other for colored 
persons—it must be admitted that Mississippi may pass 
a law requiring all passenger steamers entering her 
ports to have separate cabins and tables, and make it 
penal for white and colored persons to be accommodat¬ 
ed in the same cabin or to be furnished with meals at 
the same table. Should state legislation in that regard 
conflict, then the steamer must cease to navigate be¬ 
tween ports of the states having such conflicting legis¬ 
lation, or must be exposed to penalties at every trip.” 

The same reasons which operated to destroy the con¬ 
stitutionality of the statute there involved operate equally 
to render unconstitutional legislation which seeks to compel 
a separation of interstate passengers upon a racial basis. 

In McCabe v. Atchison, T. & S. F. Ry. Co., 235 U. S. 151, 
35 S. Ct. 69, 59 L. Ed. 169 (1914), the Eighth Circuit Court 
of Appeals had held that in the absence of a construction 
by the Oklahoma court, the act must be construed as apply¬ 
ing exclusively to intrastate commerce in order to avoid 
the conclusion of unconstitutionality under the Constitution 
of the United States. This rule of construction the Su¬ 
preme Court of the United States confirmed. The bill was 
dismissed because, in view of the vagueness and uncer- 


tainty of the allegations of the same as to discrimination, 
no other constitutional question was sufficiently presented]. 

So it is manifest that the decisions are practically at ohe 
to the effect that if the Virginia Act is applicable to inter¬ 
state passengers, the Act is unconstitutional. See tip 
following cases: 

Mitchell v. United States, 313 U. S. 80, 61 S. Cjt. 

873, 85 L. Ed. 1201 (1941). j 

McCabe v. Atchison, T. & S. F. Ry. Co., 235 U. $. 

151, 35 S. Ct. 69, 59 L. Ed. 169 (1914). 

Chiles v. Chesapeake & 0. Ry. Co., 218 U. S. 71, ^0 
S. Ct. 667, 54 L. Ed. 939 (1910). 

Chesapeake & 0. Ry. Co. v. Kentucky, 179 U. $. 

388, 21 S. Ct. 101, 45 L. Ed. 244 (1900). 
Louisville, N. 0. & T. Ry. Co. v. Mississippi, 133 U. 

S. 587,10 S. Ct. 348, 33 L. Ed. 784 (1890). 
Washington B. & A. Elec. R. Co. v. Waller, 53 App. 

D. C. 200, 289 F. 598, 30 A. L. R. 50 (1923). 
South Covington & C. Ry. Co. v. Commonwealth, 
181 Ky. 449, 205 S. W. 603 (1918). j 

McCabe v. Atchison, T. & S. F. Ry. Co. (C. C. Al, 
8th), 186 F. 966 (1911). j 

State v. Jenkins, 124 Md. 376, 92 A. 773 (1914). j 
Chiles v. Chesapeake & Ohio Ry. Co., 125 Ky. 29S), 
101 S. W. 386 (1907). i 

Southern Kansas Ry. Co. v. State, 44 Tex. Ci\i 
App. 218,99 S. W. 166 (1906). 

Hart v. State, 100 Md. 596, 60 A. 457 (1905). 

Ohio Valley Ry’s Receiver v. Lander, 104 Ky. 431 ? 

47 S. W. 344 (1898). [ 

Louisville, N. O. & T. Ry. Co. v. State, 66 Miss. 6621 
6 S. 203 (1889). 

State, ex rel., Abbott v. Hicks, 44 La. Ann. 770, 111 
S. 74 (1892). 
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From the above it is clear that since Hall v. De Ouir, 
supra, practically all the cases are to the effect that a law, 
attempting to regulate interstate passenger traffic is un¬ 
constitutional. A careful investigation discloses that there 
are only five (5) cases that have held contra; three of these 
five are from the same jurisdiction, the last one the case of 
Morgan v. Commonwealth of Virginia. 

Typical of these decisions is the case of Smith v. State, 


100 Tenn. 494, 49 S. W. 566 (1900), which was right in the 
teeth of the Supreme Court of the United States. Mr. Jus¬ 
tice Brown, speaking for the court in Chesapeake & 0. Ry. 
Co. v. Kentucky, supra, said: 


“Of course this law is operative only within the state. 
* • • The real question is whether a proper construc¬ 
tion of the act confines its operation to passengers 
whose journeys commence and end within the bounda¬ 
ries of the state or whether a reasonable interpreta¬ 
tion of the act requires colored passengers to be as¬ 
signed to separate coaches when traveling from and 
to points in other states.* * * 

“This ruling (of the Court of Appeals of Kentucky) 
effectually disposes of the argument that the act must 
be construed to regulate the travel or transportation on 
the railroads of all white and colored passengers, while 
they are in the state without reference to where their 
journey commences and ends and of the further con¬ 
tention that the policy would not have been adopted if 
the act had been confined to that portion of the journey 
which commenced and ended within the state lines. 


“Indeed, we are by no means satisfied that the Court 
of Appeals did not give the correct construction to this 
statute in limiting its operation to domestic commerce. 
It is scarcely courteous to impute to a legislature the 
enactment of a law which it knew to be unconstitution¬ 


al, and if it were well settled that a separate coach law 
was unconstitutional, as applied to interstate com¬ 
merce, the law applying on its face to all passengers 
should be limited to such as the legislature was com¬ 
petent to deal with. The Court of Appeals has found 
this to be the intention of the General Assembly in this 
case, or at least, that if such were not its intention, the 
law may be supported as applying alone to domestic 
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commerce. In thus holding the act to be severablej it 
is laying down a principle of construction from w 
there is no appeal.’’ 

2. The action of the train conductor, the other agents 
of the defendant corporation and of the police officer at 
Lynchburg, Virginia were all actions on the part of the 
defendant corporation for which it was liable to the Re¬ 
spective appellants. 

Premising that the appellants were interstate passengers 
and the law was without applicability to them in these cases, 
the next and only question left is whether or not the appel¬ 
lee ejected the appellants from the railroad train. 

The appellee is a corporation and can act only through its 
agents. Coupling the admission of the appellee in its an¬ 
swer by its counsel, together with the testimony in thRse 
cases, it is a demonstration that the appellants were eject¬ 
ed at the instance of the appellee. Counsel for the appellee, 
in their answer, paragraph 4 (Joint App. 5, 6), state as 
follows: 

“The defendant admits that at Alexandria, Virginia 
and again at Charlottesville, Virginia, its duly author¬ 
ized agent, as required by the laws of the State of Vir¬ 
ginia, requested plaintiff to move from Coach S-2 on 
the Southerner which he then occupied to another 
coach on the Southerner which was similar and in ^11 
respects equal in accommodations to Coach S-2, but 
which was reserved for the use of colored passengers, 
as required by the laws of the State of Virginia. It 
admits that plaintiff refused to comply with the re¬ 
quest. Defendant admits that at Lynchburg, Virginia, 
it requested plaintiff, in conformity with the laws of 
the State of Virginia, to leave the seat in Coach S-2 
then occupied by the plaintiff and to move to the coach 
which the defendant had previously requested him to 
occupy. Defendant avers that plaintiff refused to conn- 
ply with the request of the Police Officer and upon sutffi 
refusal the said Police Officer required plaintiff to re¬ 
move himself from the train, in accordance with the 
laws of the State of Virginia.” 
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That admission is carried in each answer of the appellee. 

In their affirmative statement appellee further admits the 
ousting and ejection of the appellants at the instance of the 
appellee railroad company. In paragraph 1 of the affirma¬ 
tive answer counsel for appellee stated: 

“ * * * That said train is primarily a passengeer train 
consisting of passenger coaches of similar construc¬ 
tion and appointment and all being equal as to equal¬ 
ity, convenience and accommodations; that some of 
said coaches were for use of white passengers and 
others for use of colored passengers; that upon taking 
over the said train at Washington, I). C. the agents and 
employees of the defendant learned that the plaintiff 
and two companions, being Reverend Dr. William H. 
Hernagin, the plaintiff in Civil Action No. 23270, and 
William J. Scott, the plaintiff in Civil Action No. 23268, 
occupied certain seats in Coach S-2, which was reserved 
for white passengers; that the plaintiff and his said 
two companions are members of the colored or Negro 
race; that shortly after said train entered the State of 
Virginia the defendant, by its agents, advised the plain¬ 
tiff that Coach S-2 in which he was riding was for use 
of white passengers and that equal accommodations 
were available for him in Coach S-l, which was for the 
use of colored passengers, and under the laws of the 
State of Virginia, and the regulations of the defend¬ 
ant, it was necessary for this defendant to request him 
to remove to Coach S-l; that said plaintiff declined to 
comply with the request of the defendant, claiming that 
he was an interstate passenger and as such it was not 
necessary for him to comply with the race segregation 
laws of Virginia; that the same request was made by 
other agents of the defendant at Charlottesville, Vir¬ 
ginia but plaintiff persisted in refusing to comply with 
the request and remained in Coach S-2; that on all 
occasions the said agents and employees of the defend¬ 
ant were courteous and polite to plaintiff and made no 
effort to remove him from the car or from the train; 
that the agents of the defendant notified the Police De¬ 
partment of Lynchburg, Virginia of the situation that 
confronted them and upon arrival of the Southerner at 
Lynchburg Police Officers of the City entered Coach 
S-2 and advised the plaintiff of the race segregation 
laws of Virginia and asked him to comply with said 





law by removing to Coach S-l as previously requested 
by the employees of the defendant; that plaintiff re¬ 
fused to comply with the request and this defendant is 
informed that upon the refusal the said Officers ad¬ 
vised the plaintiff that it would be necessary for plain¬ 
tiff to leave the train, whereupon the plaintiff complied 
with said request and left the train at Lvnchburg, Vir¬ 
ginia.” (Joint App. 7, 8). 

Those admissions are made in the pretrial proceedings 
(Joint App. 9). 

There were three plaintiffs and three witnesses, all thfee 
of whom testified as to what happened, said testimony be¬ 
ing without contradiction. That in each instance the testi¬ 
mony tended to show that appellants rode from Philadel¬ 
phia to Washington, District of Columbia, without molesta¬ 
tion, but as soon as the train left the confines of the dis¬ 
trict of Columbia a concerted action by the appellee Was 
had to dislodge the appellants from the reserved and cpn- 
tractural seats and place them into a jim-crow car in Ac¬ 
cordance with the law of Virginia applicable to intrastate 
passengers (Joint App. 28). Arriving at Alexandria, "Vir¬ 
ginia the conductor, in company with another railroad em¬ 
ployee, made demand upon the appellants that they m<j>ve 
into another coach set aside for colored which the appel¬ 
lants refused to do, calling attention to the fact first of all 
that they were in the seats for which they had paid, with 
which they were entirely satisfied and that they were in¬ 
terstate passengers and that the Virginia law (called to 
their attention by the conductor) was not applicable to 
them. Either before arriving at Alexandria or immediately 
thereafter the slips, receipts for the reclining chairs, w^re 
taken up by the conductor but were returned to two of ihe 
appellants (Joint App. 29). The train was delayed in Alex¬ 
andria for approximately fifteen minutes in the attempt to 
require the appellants to change their accommodations 
(Joint App. 29, 30, 54, 55, 56, 63, 64, 65.) 
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Without further interruption the appellants traveled to 
Charlottesville, Virginia, at which place, upon their ar¬ 
rival, the conductor, in company with another agent of the 
railroad company, referred to in the testimony as Sergeant 
Baker, demanded that the appellants go into the coach set 
aside for colored persons, calling their attention to the fact 
that the same was required under the laws of Virginia. 
Upon their refusal so to do, after the train had been held 
there for some time in this attempted ouster, the train pro¬ 
ceeded on to Lynchburg (Joint App. 30, 31, 32, 56, 57, 65), 
at which place and upon arrival of the train, the conductor, 
together with a police officer, entered the coach in which ap¬ 
pellants were riding, all three of whom were asleep at the 
time. The conductor flashed his flashlight in the faces of 
each one, pointing out each appellant to the aforementioned 
officer (Joint App. 32) and indicating to the police officer 
that he desired that they be removed from the train unless 
they gave up the seats in which they were riding and go 
into the coach set aside for colored. The testimony of each 
witness on this essential point follows: 

“Q. Did you have any experience at Lynchburg? 
A. At the time we reached Lynchburg we had reclined 
and put the lights out; we had* fallen asleep as the train 
approached Lynchburg. 

Q. Approximately what time of the night was this? 
A. It was around midnight, maybe a little after mid¬ 
night. As the train stopped, the conductor came in 
with a policeman and flashed a light in our faces and 
said, ‘Here are these boys who are causing all this 
trouble/ and he pointed us out to the policeman, and 
quite a confusion was caused on the train, and the 
conductor said, ‘You will have to get up and move, or 
get off the train.’ We asked if he meant he was going 
to put us in jail or force us off the train if we did not 
move. 

The Court: Did the conductor say that, or the officer? 

The Witness: The conductor. He was the one that 
pointed us out and said, ‘There are the boys right 
there/ and he flashed a light in our faces. The police¬ 
man said, ‘You will have to get up and get off and 
move to the other seats.’ 
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The Court: The policeman said that? 

The Witness: The policeman said that. 

By Mr. Hayes: 

Q. I understood you to say the conductor identified 
you and said, ‘These are the boys who are causing this 
trouble.’ A. That is correct. 

Q. All right. Then what occurred? A. Then w|e 
told the policeman, we said, ‘We purchased these seats 
in Philadelphia, these are our seats, we have ridden op 
them from Philadelphia, we are trying to get to Greens¬ 
boro. We have caused no trouble, and we do not tiling 
we should have to get off. ’ 

He said, ‘ I don’t care what you did in Pennsylvania!; 
this is Virginia, and you have got to get off.’ W^ 
got down our bags and said, ‘Well, rather than move 
up to another coach, we would rather get off.’ And we 
said, ‘Do you mean you are forcing us off?’ 

Q. What did he say with respect to the answer to 
your question as to whether or not he was forcing you 
off? A. He said, ‘Well, take :t any way you want to[; 
I am forcing you off.’ 

Q. Well, at; that time what was your own feeling as 
to what he would do at the time ? A. He was a police¬ 
man. He had his gun, he had his—I guess he had a 
blackjack. I did not know what he was going to do it 
we did not get off the platform. 

Mr. Hedrick: I move to strike. 

The Court: It may be stricken. 

By Mr. Hayes : 

Q. You got off under the stress of what he said to 
you; is that correct? A. To avoid physical assault. 

Q. What time was it, sir, when you got off the train ? 
A. Around midnight; about 12 o’clock or before.’[ 
(App. 32, 33.) 

“When we got to Lynchburg the car was blacked outj 
I mean all of the lights were off, and the conductor 
came down the aisle and flashed his light in my facq 
and said, ‘Here is one.’ Then he flashed his light ini 
Mr. Matthews’ face and said, ‘Here is another one.’ 
Then he flashed his light across the aisle and saidj 
‘There is another one.’ The police officer said we, 
would have to move up into the next car or get off the 
train. We said, ‘We won’t get up into the next car.^ 
Then he said, ‘If you don’t, I will force you off.’ So| 
we got off. 
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Q. How was that police officer dressed? A. He 
was dressed in a police uniform. I think he called him¬ 
self Lieutenant Smith of the Lynchburg Police Depart¬ 
ment. 

Q. Did he have any weapons in sight? A. I didn’t 
see any weapons. 

Q. You say there was some conversation with re¬ 
spect to forcing you to do something. What was that? 
A. We asked him—or we told him we wouldn’t go up 
into the front car. He said, ‘If you don’t go up there 
I will force you off the train.’ ” (App. 57.) 

“Q. Did there come a time when there was any ad¬ 
ditional difficulty? A. Yes. It was when we got to 
Lynchburg. Of course, T was asleep then. I had drop¬ 
ped off to sleep in my seat. Then I heard the conductor 
pointing us out again with his loud voice and saying, 
‘There they are. Two are over there and one over 
here.’ He pointed to me on my seat. I saw there was 
a policeman that he was talking to. He was pointing 
us out to the policeman. Then the policeman said, 
‘Well, where do you want them to go?’ 

The conductor said, ‘I want them to go into the next 
coach.’ Then the policeman said to me, ‘Well, you 
have been invited to go into the next coach.’ I said, 
‘No. I bought my ticket in Philadelphia. I am an in¬ 
terstate passenger, not an intrastate passenger. I am 
just passing through Virginia and am not subject to 
the local laws applying to intrastate passengers.’ 

The policeman said, ‘Don’t be bothering me and tak¬ 
ing up my time telling me where you bought your ticket 
and what you are not subject to. I want to tell you 
that you are not in Philadelphia. You are in Virginia, 
and we are going to uphold the laws of Virginia.’ 

I said, ‘Well, I am violating no law.’ He said, ‘But 
you are going into that other coach or you are going 
to get off this train.’ I looked up at him and said, ‘I 
am not going to get off unless you force me off.’ He 
said, ‘Well, I am going to force you off here if you 
don’t go in the other coach. Are you going into the 
other coach?’ 

I said, ‘No. I am not going in there because I don’t 
have any right in there under this ticket.’ 

He said, ‘Well, you are going in there or else you 
will have to get off the train.’ I said, ‘Are you forcing 



me?’ He had his gun on him and had his billy, aid 
looked like he might weigh over 200 pounds. * * * * 

By Mr. Hayes: 

Q. Where you say, ‘I want them to go into the next 
.coach’who was talking? A. The conductor. And dur¬ 
ing the conversation I said I wouldn’t get off except if 
he forced me off, and then he said, ‘I am forcing vou 
off.’ 

The Court said: He said what? 

The Witness: He said, ‘I am forcing you off.’ 

Of course when he said what he did to me I looked 
up at him and asked was he forcing me off and he said, 

‘Yes/ .- 

a verv 

under protest MMUV A »» 14 AJL V VV U 1U VV Uk/lUlilg 

zen as far as 1 understand it, and as a minister ]of 
Jesus Christ I do not want to be disorderly.’ * * * 

Q. Dr. Jernagin, you started to say ‘ i didn’t cafe 
to be—’ and what was the rest of that statement? + \. 
That I didn’t care to be beat up. 

Mr. Hedrick: Your Honor, we object to that and 
move that it be stricken. 

The Court: Does not that give the witness’s reason 
for getting off the train? He said he was instructed to 
get off. I will leave that in.” (Joint App. 65, 66, d7, 
68 .) 

This is the only testimony had in these cases with ref¬ 
erence to the conduct of the appellants and the appellee. 
Couple this with the admission of counsel for the appellee 
and it is crystal clear that these appellants were ejected 
at the instance and through the agents of the appellee, the 
railroad company, and that same was done under the en¬ 
forcement of the Virginia law. 

Further evidence of the attitude and participation of 
the railroad company in the ouster of these appellants jis 
shown by the fact that upon demand being made by 
Reverend Jernagin that he be given his receipt for the se^t 
for which he had paid and which had been taken up bjy 
the conductor, and which the passenger was entitled to re¬ 
tain, instead of being given the receipt to which he was 
actually entitled he was given a receipt purporting to l|e 
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for car S-l (the so-called jim-crow coach) and for a seat 
which had never been occupied by Reverend Jernagin and 
purporting to show that travel had begun within the con¬ 
fines of the State of Virginia, to wit, Alexandria, although 
there is no question but that Reverend Jernagin, together 
with the other two appellants, had begun their travel in 
Philadelphia. Motion for a directed verdict was made at 
this juncture by the appellee, and overruled. 

It is like carrying coals to Newcastle to argue that 
if the police had been acting without authority and not 
on behalf of the railroad company, and if the statements 
made by the appellants were not true as to the happen¬ 
ings, that the police, the conductor, together with eight or 
ten other witnesses, all of whom were in court, would have 
testified to that effect. 

At the close of the case for the appellants the Court 
adjourned and the counsel for appellee requested time to 
arrange their evidence, stating they had some ten or twelve 
witnesses. (App. 84.) 

3. The action of the Court with respect to the law as 
reflected by his disposition of the prayers of the respective 
parties showed an apparent misconception of the issues 
involved. 

The Court erred in denying appellants’ Prayer No. 1, 
which reads 1 — 

“If the jury finds that the plaintiffs were in fact 
passengers in interstate commerce traveling from a 
point outside of the Commonwealth of Virginia to a 
point beyond the borders of that state upon a com¬ 
mon carrier operated by the defendant through that 
state, and if the defendant or its agents had contracted 
with the plaintiffs for such carriage in interstate com¬ 
merce and had assigned to plaintiffs, in performance 
of such contract, certain designated seats in a specific 
car of the train in question, and thereafter ejected or 
caused ito be ejected from said space the plaintiffs in 
violation of said contract, then you must find for the 
plaintiffs. ’ ’ 
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The Court erred in denying appellants’ Prayer No. 2, 
which reads— 

“The jury is instructed that if they find that the Evi¬ 
dence in this case, which is all one way and uncontra¬ 
dicted, is material, relevant and not inherently im¬ 
probable, they must: find for the plaintiff.” 

See the case of Stone vs. Stone, 78 U. S. App. D. C. 5, 
in which it was held— 

“ # * * Neither a jury nor a judge is at liberty to dis¬ 
regard such evidence. ‘ * * * where the testimony is jail 
one way, and is not immaterial, irrelevant, improbable, 
inconsistent, contradicted, or discredited, such testi¬ 
mony cannot be disregarded or ignored by judge or 
jury, and if one or the other makes a finding which iis 
contrary to such evidence, or which is not supported by 
it, an error results, for which the verdict or decision, 
if reviewable, must 'be set aside. To hold otherwise 
would vest triers of the facts in cases subject to re¬ 
view with authority to disregard the rules of evidence 
which safeguard the liberty and estate of the citizen. 
Kelly v. Jackson, 6 Pet. 622, 631, 8 L. Ed. 523.’ ” Re¬ 
versed. 

The Court erred in granting the reframed appellee’s 
Prayer No. 2 as given to the jury by his charge, in the fell- 
lowing language: 

“The jury are instructed that the burden of proving 
that .the police officer at Lynchburg acted on beha[Lf 
of the defendant is on the plaintiffs, and if you find 
that the police officer, in requiring the plaintiffs i}o 
leave the defendant’s train, if you so find, was acting 
solely as a police officer of the City of Lynchburg, 
and not wholly or partly as an agent for defendant, 
then your verdict should be for the defendant.” 

We deny that it was the responsibility and burden of 
the appellants to show that the police officer was the agent 
of and acting on behalf of the appellee. It is to be remem¬ 
bered that the appellants were passengers for hire and 
were in contractual relation with appellee to carry them 
from Philadelphia to their destination, Greensboro, North 
Carolina, and all that was necessary on the part of appelj- 
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lants was to show that they were ejected and ousted from 
the train, which they accordingly have done. The ap¬ 
pellee comes forward with an affirmative plea to the effect 
that the officer acted on his behalf under authority of the 
Virginia law. It is respectfully submitted that it was the 
responsibility of the appellee, to show by a fair preponder¬ 
ance of the evidence that the officer in question was acting 
on his own behalf and without any authority or suggestion 
or .stimulation by the appellee company. 

The Court erred in granting and charging, in ac¬ 
cordance with appellee’s reframed Instruction No. 6, as 
follows: 

“I shall not read to you defendant’s reframed instruc¬ 
tion No. 6. 

“If you believe that any witness has wilfully testified 
falsely as to any material fact about which he could 
not be reasonably mistaken, you have a right to re¬ 
ject any or all of his testimony. The rule of law does 
not prevent you from giving weight to such part of 
his testimony that you may find to be trustworthy 
and reliable. 

“There being no evidence offered by the defendant, 
this rule can only come into operation if you find that 
the answers elicited on cross-examination lead you to 
this belief.” 

This is good law based upon evidence of facts to support 
such a charge. In these cases there was not the slightest 
evidence or reason for such a charge. All of these wit¬ 
nesses testified practically in consonance with the admis¬ 
sion of the appellee’s counsel in their answers and as be¬ 
fore stated, appellee bad some ten or twelve witnesses in 
court, neither one of whom took the stand to contradict 
the testimony of the appellants. Also the record disclosed 
that some several weeks prior to the trial of these cases 
depositions of each of the three appellants and the deposi¬ 
tion of a witness from Philadelphia, Pennsylvania, had 
been taken and the testimony of the three plaintiffs at the 


time of trial coincided exactly with the testimony pre¬ 
viously given in their respective depositions, no word of 
which was contradicted or attempted to be contradicted. 

4. The appellee corporation was under duty to protect 
the respective appellants from any outside interference 
or molestation while enroute from Philadelphia to Greens¬ 
boro, North Carolina and as passengers for hire, owejd 
them respectively the highest degree of care. 

A perusal of the entire case discloses that the appellee 
failed entirely in the carrying out of the care with whic^i 
it was charged by reason of the fact that each of these ap¬ 
pellants was an interstate passenger for hire. The conl- 
pany, under this condition, owed to these appellants the 
highest degree of care in seeing to it that they were car¬ 
ried unmolested from the beginning to the end of their 
journey. This record discloses, according to the admis¬ 
sions of the appellee, constant importunings by its agents 
with a view of having the appellants give up the seats tp 
which they were lawfully entitled. The undisputed testi¬ 
mony discloses that aside from importunings that it noti¬ 
fied the police and participated in and directed the ouster 
of the appellants. 

The verdict of the jury was entirely without substantia¬ 
tion or basis, and, it is respectfully submitted, it was the 
obligation of the Court to have set same aside and granted 
a new trial. 

Respectfully submitted, 


JAMES A. COBB, 
GEORGE E. C. HAYES, 
LEON A. RANSOM, 
Attorneys for Appellants. 
613—F—Street, N W, 
Washington, D. C. 
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JOINT APPENDIX. 

Case Nos. 9062, 9063, 9064. 

i 

IN THE 

DISTRICT COURT OF THE UNITED STATEiij 
for the District of Columbia. 


\\ illiam J. Scott, 225 Florida Avenue, 
N.W., Washington, D. C. 

Plaintiff , 
vs. 

Southern Railway Company, a corpora¬ 
tion, Fifteenth and K Streets, N.W., 
Washington, D. C., 

Defendant. 


Civil Action 
No. 2326$, 
23269,232 ft). 


Amended Complaint, Damages for Violation of 

Civil Rights. 

I 

1. The jurisdiction of the Court to try this causd is 
found in Title 11, Section 306, General Jurisdiction, C<bde 
of Laws for the District of Columbia (1940 Ed.). 

2. The plaintiff, William J. Scott, by his attorneys 
Cobb, Howard and Hayes, sues the defendant, the Southern 
Railway Company, a corporation maintaining offices ajnd 
doing business in the District of Columbia. The defendant 
at all times herein mentioned has been and is now a comnjon 
carrier of passengers for hire, owning, maintaining and 
operating railroad trains and railroad accommodations 
throughout several States of the United States, and par¬ 
ticularly, but without limiting the foregoing, betwejen 
Philadelphia, Pennsylvania and Greensboro, North Caro¬ 
lina. 
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3. On, to wit, the 4th day of November, 1943, the plain¬ 
tiff, a passenger for hire, on a train operated by the de¬ 
fendant, the Southern Railway Company and designated 
“The Southerner,” paid for and obtained the right of 
travel on the said “Southerner” and the right of occupancy 
as designated by a “coach reservation and an identification 
check” of Seat 8, Car 52, said ticket being numbered 47185, 
and entitling the plaintiff in connection with a rail ticket 
also purchased by the plaintiff on this occasion to the con¬ 
tinued use and occupancy of the reserved seat and accom¬ 
modation on said train between Philadelphia, Penn- 

3 sylvania, and Greensboro, North Carolina, leaving 
Philadelphia at, to wit, 6:14 P. M. 

4. This plaintiff sets forth that in spite of the purchase 
of the railroad ticket and of the reserved accommodation 
on the aforementioned train operated and controlled by the 
defendant, and in spite of occupancy of the said allotted 
seat by this plaintiff from the time of the purchase thereof 
in Philadelphia, Pennsylvania, until he reached Alexan¬ 
dria, Virginia, he was, first at Alexandria, Virginia, and 
then at Charlottesville, Virginia, importuned by agents of 
the defendant company to remove from and give up the 
seat to which the said plaintiff was legally entitled, which 
this plaintiff refused to do, calling attention to the fact that 
he was an interstate passenger and that the accommodation 
had been paid for by him and a specified seat on a specified 
car allotted to him by reason of his said purchase. 

This plaintiff sets forth that in spite of all the foregoing, 
upon arrival at Lynchburg, Virginia, a police officer, act¬ 
ing on behalf of the defendant railroad system, under a 
threat of forcible ouster from the train unless this plaintiff 
gave up the accommodation to which he was legally entitled 
and moved into a so-called “jim-crow” car, forced and re¬ 
quired the plaintiff to leave the seat in which he was riding 
and to leave the train in spite of the protestations made 
by this plaintiff against such unlawful ouster and the re- 
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iteration by the plaintiff of his right to undisturbed travel 
as an interstate passenger. This plaintiff sets forth that 
by reason of his being thus forcibly ejected from the trjiin 
by the said defendant that he had to and did forego his 
business arrangements in Greensboro, North Carolina, hnd 
after waiting in the station for several hours, obtained an¬ 
other train and returned to the city of Washington, Dis¬ 
trict of Columbia. 

Whereby, and by reason of the defendant’s unlawful 
action through its agents and servants, as aforesaid, and 
through persons acting at its instance and behest, the plain¬ 
tiff suffered physical pain and mental anguish and was 
greatly humiliated, and this plaintiff states that by rea¬ 
son of the defendant’s unlawful, wanton and reckless 
breach of contract, through its agents and servants, 
4 as heretofore set forth, and by reason of the violation 
of his rights as an interstate passenger, the plain¬ 
tiff has been damaged in the sum of $15,000.00 as compen¬ 
satory and punitive damages for physical pain and suf¬ 
fering, for injury to plaintiff’s feelings, for humiliation, 
wounded pride, indignities endured, and mental anguish 
occasioned by the wilful, wanton and reckless actions of tjhe 
defendant through its lawful agents and servants and police 
officers acting at its instance, and the plaintiff claims dam¬ 
ages in the sum of $15,000.00, besides costs of this suit. 

WILLIAM J. SCOTT, j 

Plaintiff. 

By: Cobb, Howard & Hayes, 
Attorneys for Plaintiff , 

613 F Street, N.W., j 

Washington, D. C., 

James A. Cobb, 

George E. C. Hayes. 

Copy served by mail on Hamilton and Hamilton, EsqrS., 
Union Trust Bldg., this 23d day of March, 1944. 

JAMES A. COBB.! 

I 
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5 Amended Particulars of Demand. 

To damages sustained by plaintiff by reason of 


the unlawful ouster from the train operated 
and managed by the defendant corporation on, 
to wit, November 4, 1943; expenditure for 

ticket and accommodation . $10.16 

To physical and mental pain and suffering, 
anguish, and humiliation; compensatory dam¬ 
ages . $4,989.84 

For punitive damages by reason of the wilful, 
wanton, and reckless violation of the plaintiff’s 
rights by the defendant .$10,000.00 


COBB, HOWARD & HAYES, 
Attorneys for Plaintiff , 

613 F Street, N.W. 

By: James A. Cobb, 

George E. C. Hayes. 


6 Answer of the Defendant, Southern Railway 
Company, to Amended Complaint. 

The defendant, Southern Railway Company, a corpora¬ 
tion, by its attorneys, for answer to the Complaint filed 
herein states: 

FIRST DEFENSE. 

The Complaint does not state a cause of action upon 
which relief may be granted. 

SECOND DEFENSE. 

1. Paragraph 1 of the Complaint filed herein states a 
conclusion of law which this defendant is advised it is not 
required to answer. 







2. The defendant admits that it is a corporation doing 
business in the District of Columbia, and it avers that it is 
incorporated under the laws of the State of Virginia. It 
admits that it is a common carrier by rail in Interstate 
Commerce but denies that it operates as such carrier north 
of Washington, D. C. 

3. The defendant admits that on or about Novem- 
7 ber 4th, 1943 plaintiff was a passenger on a train 
known as “The Southerner”, which train was oper¬ 
ated from New York, N. Y. to Washington, D. C. by the 
Pennsylvania Railroad, and south of Washington, D. p. 
through Greensboro, North Carolina to New Orleanp, 
Louisiana by the defendant, and that he had in his posses¬ 
sion a Pennsylvania Railroad ticket, one section of which 
was to cover passage from Philadelphia, Pennsylvania, to 
Washington, 1). C. and the other section of which was to 
cover passage from Washington, D. C. to Greensborp, 
North Carolina, and coach reservation number 47184 on 
which was designated Seat 7, Car S-2, on the Southernejr. 
It admits that said train was due to leave Philadelphia ^t 
6:14 p.m. It denies the remaining allegations of said para¬ 
graph. 

4. The defendant admits that at Alexandria, Virginia, 
and again at Charlottesville, Virginia, its duly authorized 
agent, as required by the laws of the State of Virginia, re¬ 
quested plaintiff to move from Coach S-2 on the Southerner 
which he then occupied to another coach on the Southerner 
which was similar and in all respects equal in accommoda¬ 
tions to Coach S-2, but which was reserved for the use pf 
colored passengers, as required by the laws of the State pf 
Virginia. It admits that plaintiff refused to comply wdt^i 
the request. Defendant admits that at Lynchburg, Vir¬ 
ginia, a police officer of the City of Lynchburg, Virgini^, 
requested plaintiff, in conformity with the laws of the State 
of Virginia, to leave the seat in Coach S-2 then occupied 
by the plaintiff and to move to the coach which the defend- 
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ant had previously requested him to occupy. Defendant 
avers that plaintiff refused to comply with the request of 
the Police Officer and upon such refusal the said Police 
Officer required plaintiff to remove himself from the 
8 train, in accordance withni the laws of the State of 
Virginia. Defendant admits that plaintiff remained 
in the Station in Lynchburg, Virginia for a short while and 
then boarded a train for Washington, D. C. Defendant de¬ 
nies the remaining allegations of paragraph 4 of said Com¬ 
plaint. 

The defendant denies each and every allegation of the 
Complaint not herein specifically answered. 

FURTHER ANSWER. 

In further answer to the Complaint filed herein this de¬ 
fendant alleges: 

1. That on and before November 4th, 1943 the defend¬ 
ant operated the train known as The Southerner from 
Washington, D. C. to New Orleans, Louisiana, stopping at 
many intermediate places; that said train did a local busi¬ 
ness in the State of Virginia, stopping at many places in 
said State for the purpose of accepting or discharging pas¬ 
sengers; that said train is primarily a passenger train, 
consisting of passenger coaches of similar construction and 
appointment and all being equal as to quality, convenience 
and accommodations; that some of said coaches were for 
use of white passengers and others for use of colored pas¬ 
sengers; that upon taking over the said train at Washing¬ 
ton, D. C. the agents and employees of the defendant learn¬ 
ed that the plaintiff and two companions, being Reverend 
Dr. William H. Jernagin, the plaintiff in Civil Action No. 
23270, and 'William J. Scott, the plaintiff in Civil Action 
No. 23268, occupied certain seats in Coach S-2, which was 
reserved for white passengers; that the plaintiff and his 
said two companions are members of the colored or negro 
race; that shortly after said train entered the State of 





Virginia the defendant, by its agents, advised ^he 
9 plaintiff that Coach S-2 in which he was riding \jras 
for use of white passengers and that equal accom¬ 
modations were available for him in Coach S-l, which \j r as 
for the use of colored passengers, and under the laws I of 
the State of Virginia, and the regulations of the defend¬ 
ant, it was necessary for this defendant to request him to 
remove to Coach S-l; that said plaintiff declined to comply 
with the request of the defendant, claiming that he was jail 
interstate passenger and as such it was not necessary |or 
him to comply with the race segregation laws of Virginia; 
that the same request was made by other agents of the de¬ 
fendant at Charlottesville, Virginia but plaintiff persisted 
in refusing to comply with the request and remained in 
Coach S-2; that on all occasions the said agents and em¬ 
ployees of the defendant were courteous and polite to plain¬ 
tiff and made no effort to remove him from the car or fr^>m 
the train; that the agents of the defendant notified the iro- 
lice Department of Lynchburg, Virginia of the situation 
that confronted them and upon arrival of the Southerner 
at Lynchburg Police Officers of the City entered Coach S-2 
and advised the plaintiff of the race segregation laws of 
Virginia and asked him to comply with said law by remov¬ 
ing to Coach S-l as previously requested by the employees 
of the defendant; that plaintiff refused to comply with tlhe 
request and this defendant is informed that upon the Re¬ 
fusal the said Officers advised the plaintiff that it would fce 
necessary for plaintiff to leave the train, whereupon t|ie 
plaintiff complied with said request and left the train ^t 
Lynchburg, Virginia. 

2. That plaintiff, together with Reverend Dr. William 
H. Jernagin, the plaintiff in Civil Action No. 23270, and Wil¬ 
liam J. Scott, the plaintiff in Civil Action No. 23268, acting 
in concert, pre-arranged the trip described in the 
10 Complaints in the three civil actions above mentioned 
and undertook said trip for the purpose of creating 
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the incident which they did create, to give them the basis 
for procuring a Court test of the constitutionality and ap¬ 
plicability to interstate passengers of the Virginia Segre¬ 
gation Act; that the request of defendant’s employees that 
plaintiff and his said companions leave the coach in which 
they were riding after it entered the State of Virginia was 
anticipated and sought by the plaintiff and his two com¬ 
panions ; that the request of the Police Officer of Lynchburg, 
Virginia ^Jiat they move to the coach reserved for colored 
passengers was likewise expected, and upon their failure 
to comply with said request the further request of the Po¬ 
lice Officers that they remove themselves from the train 
was likewise anticipated, sought and welcomed, and that 
plaintiff and his two companions willingly complied with 
said request and removed themselves from the train; that 
the said plaintiff suffered no physical pain, mental anguish 
or humiliation, since he specifically sought to be invited to 
leave the said coach, and, therefore, no actual damages 
were suffered by the plaintiff. 

3. That defendant having acted under and in accord¬ 
ance with the Statutes of the State of Virginia, as herein¬ 
before set forth, and under and in accordance with its regu¬ 
lations made in accordance therewith, plaintiff is not en¬ 
titled to the relief sought. 

HAMILTON and HAMILTON, 
By Geo. E. Hamilton, Jr., 
Attorneys for Defendant, 
Southern Railway Company, 

740—15th Street, N. W., 
Washington 5, D. C. 

Service of copy of the foregoing Answer acknowledged 
by me this 26th day of April 1944. 

JAMES A. COBB, 
Attorney for Plaintiff. 
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Matthews, Scott, J ernagin, 


vs. 


Southern Railway, 


Plaintiff, 


Defendant. 


Calendar Jfo. 

. 

^ Civil Actio^i 
Nos. 23268,! 
23269, 23270. 


Statement of Nature of Case : 

Civil Actions, 23268, 23270 and 23269 are consolidated 
for trial. They are suits for damages. The plaintiffs sjay 
in their amended complaints that on Nov. 4,1943, they wire 
passengers for hire on a train operated by the defendant 
and designated “The Southerner.” They say that thjev 
claimed the right to travel by “coach reservation and iden¬ 
tifying check” seats 6, 7 and 8, car S-2, their tickets being 
numbered 47184, 47185 and 47183, entitling plaintiffs j in 
connection with rail tickets purchased to the continued ijse 
and occupancy of the reserved seat between Philadelphia, 
Pa. and Greensboro, N. C. Plaintiffs say that at Alex¬ 
andria, Va., at Charlottesville, Va., they were importuned 
by agents of defendant to remove from their seats to which 
they were legally entitled, which plaintiffs refused to <jlo. 
Plaintiffs say that at Lynchburg, Va., a police officer, act¬ 
ing on behalf of defendant, required plaintiffs unc|er 
threat of forcible ouster to give up the accommodations to 
which they were entitled and to leave the train. Plaintiffs 
say the action of defendant was unlawful; that they suf¬ 
fered humiliation and sustained physical pain and menial 
anguish; they say that the action of the company was wain- 
ton and reckless and ask punitive damages. Plaintiffs claim 
that their rights were the rights of inter-state passengers. 

The defendant answering admits that the thrjee 
12 plaintiffs were on the train designated “The South¬ 
erner.” Defendant admits that at Alexandria and!at 
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Charlottesville the plaintiffs were asked by the defendant to 
remove to another coach which they refused to do. De¬ 
fendant admits that an officer of the city of Lynchburg re¬ 
quested plaintiffs to remove to another coach which they 
refused to do; that the officer then required plaintiffs to 
leave the train. Defendant says that the coach to which 
plaintiffs were requested to go was a coach reserved for 
colored persons and was in all respects and appointments 
similar and equal to that in which plaintiffs were riding. 
Defendants deny that in directing plaintiffs to leave the 
train the police officer was acting in behalf of the defend¬ 
ant. Defendant avers that in requesting plaintiffs to re¬ 
move to the car reserved for colored passengers it acted 
under the regulations of the defendant company and under 
the law of the state of Virginia. Defendants further an¬ 
swering aver that the three plaintiffs had by prearrange- 
ment planned to make the trip in concert expecting and 
hoping for the incidents which were later created. Defend¬ 
ant relies upon this contention to show that the plaintiffs 
sustained no damages and further denies that any dam¬ 
ages were sustained. 

Stipulations : By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

Within 10 days defendant will be privileged to amend his 
answer. 

Stipulated that all exhibits attached to the deposition of 
the 3 plaintiffs may be offered in evidence without formal 
proof, but subject to any other appropriate objections. 

The eight photographs of railroad cars, initialed by the 
Pretrial Justice, may be received in evidence without for¬ 
mal proof. 

The blue prints of the two cars involved in the case, 
initialed by the Pretrial Justice, may be received in evi¬ 
dence without formal proof. 
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Directed that the case be not called for trial prior to M^r. 
12, 1945. 

Dated: February 20, 1945. 

F. DICKINSON LETTS! 
Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 

_ 

Justice: 

Attorneys authorized to act: 

James A. Cobb, 

Attorney for Plaintiff. 

George E. Hamilton, Jr., 

Attorney for Defendant. 


13 Civil Action No. 23269. 

I • 

Amendment to Answer of the Defendant Southern 
Railway Company, to Amended Complaint. 

The defendant, Southern Railway Company, by way of 
amendment to its answer to amended complaint, alleges: 

That while the plaintiff has neither filed a claim, nor 
made any demand on this defendant for the return to l|im 
of any unused portion of his said railroad ticket, this de¬ 
fendant pursuant to Title 16, Sections 1401 and 1402 of 
Code of District of Columbia (1940), has tendered to the 
plaintiff by the payment into the Office of the Clerk of this 
Court the sum of Two Dollars and Seventy-One Cents (^2.- 
71), which represents the full value of the unused portion 
of the said railroad ticket; that this defendant is not {in¬ 
debted to the plaintiff, or liable to the plaintiff for damages 
sustained, to any greater amount than the said sum of Two 
Dollars and Seventy-One Cents ($2.71); and that this de¬ 
fendant has also paid into the Office of the Clerk of this 
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Court the costs of this action up to the time of the said 
tender. 

HAMILTON AND HAMILTON, 
By George E. Hamilton-, Jr., 

H. G. Hedrick, 

Attorneys for Southern Railway 
Company , 

15th & K Streets, N. W., 
Washington, D. C. 

March 7, 1945 
Service accepted 
Cobb, Howard and Hayes 
by George E. C. Hayes 


Civil Action No. 23269. 

14 Motion. 

Now comes the defendant, the Southern Railway Com¬ 
pany, and moves the Court to enter an order authorizing 
the Clerk of the Court to accept from the defendant the 
sum of Two Dollars and Seventy-One Cents ($2.71) on 
account of what is claimed by the plaintiff, together with 
Eleven Dollars ($11.00), being costs to the time of such pay¬ 
ment, and to hold the same in the Registry of the Court sub¬ 
ject to the further order of this Court. 

HAMILTON AND HAMILTON, 
By George E. Hamilton, Jr., 

H. G. Hedrick, 

Attorneys for Southern Railway 
Company , 

15th and K Streets, N. W., 
Washington, D. C. 

3/7/45 

Service accepted 
James A. Cobb 
A tty. for Plaintiffs 
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Civil Action No. 23269. 

15 Order. 

Upon consideration of the Motion of defendant filed 
herein on the 19th day of March, 1945, it is this 19th da^ of 
March, 1945, 

ORDERED, that the Clerk of this Court shall accept the 
sum of Two Dollars and Seventy-One Cents ($2.71) on ac¬ 
count of what is claimed by the plaintiff, together wjith 
Eleven Dollars ($11.00), being costs to the time of sfich 
payment, and deposit the same in the Registry of the Ctfiirt 
subject to the further orders of this Court. 

F. DICKINSON LETTS, 
Justice. 

Judge Cobb informs me he has no objection to the order. 

HENRY R. 00WEN, 
of Counsel for Defendant. 


16 Civil Action No. 23269 

Memorandum. 

March 20,1945 

$13.17 deposited in Registry by Hamilton & Hamilton, 
attorneys for defendant. 


17 Civil Action No. 23269 

Memorandum. 

April 9,1945 

Jury sworn and respited from day to day to and includ¬ 
ing April 11, 1945. 
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Verdict and Judgment. 

18 

Ralph Matthews, 

Plaintiff, 
vs. 

Southern Railway Company, 

Defendant. 

This cause having come on for hearing on the 9th day 
of April, 1945, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Thelma C. Sanborn Harry E. Secrist 

Elizabeth C. Faulkner Henrietta L. Lippencott 
Helen B. Hall Linwood Litton, Jr. 

William J. Cahill Marjorie L. Keeler 

Henry C. Lipscomb Genevieve F. Zanner 
Robert W. Seichrest William G. Lipscomb 
who, after having been duly sworn to well and truly try the 
issues between Ralph Matthews, plaintiff and Southern 
Railway Company, defendant and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 11th day of April, 1945, that they find for the defend¬ 
ant against said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 

CHARLES E. STEWART, 
Clerk , 

(s) Stafford R. Grady, 
Deputy Clerk. 

By direction of 
Justice David A. Pine. 
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Verdict and Judgment. 


William J. Scott, 


Plaintiff, 


Southern Railway Company, 

Defendant. 


Civil No. 23,269 


This cause having come on for hearing on the 9th dhy 
of April, 1945, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Thelma C. Sanborn 
Elizabeth C. Faulkner 
Helen B. Hall 
William J. Cahill 
Henry C. Lipscomb 
Robert W. Seichrest 


Harry E. Secrist 
Henrietta L. Lippencott j 
Linwood Litton, Jr. 
Marjorie L. Keeler 
Genevieve F. Zanner 
William G. Lipscomb 


who, after having been duly sworn to well and truly try the 
issues between William J. Scott, plaintiff and Southern 
Railway Company, defendant and after this cause is heatd 
and given to the jury in charge, they upon their oath say 
this 11th day of April, 1945, that they find for the defendant 
against said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs of 
defense. 

CHARLES E. STEWART, 
Cleric, 


(s) Stafford R. Grady, 
Deputy Cleric. 


By direction of 
Justice David A. Pine. 
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Verdict and Judgment. 

20 


Civil No. 23,270 


This cause having come on for hearing on the 9th day 
of April, 1945, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Thelma C. Sanborn Harry E. Secrist 
Elizabeth C. Faulkner Henrietta L. Lippencott 
Helen B. Hall Linwood Litton, Jr. 

William J. Cahill Marjorie L. Keeler 

Henry C. Lipscomb Genevieve F. Zanner 
Robert W. Seichrest William G. Lipscomb 
who, after having been duly sworn to well and truly try the 
issues between William H. Jernagin, plaintiff and Southern 
Railway Company, defendant and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 11th day of April, 1945, that they find for the defendant 
against said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs of 
defense. 

CHARLES E. STEWART, 
Cleric, 

(s) Stafford R. Grady, 

Deputy Clerk. 

By direction of 
Justice David A. Pine. 
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Motion to Set Aside Verdict and Judgment anjd 
for New Trial. 


Civil 

Civil 

Civil 


Come now the plaintiffs by their attorneys, Cobb, tow¬ 
ard & Hayes and Leon Ransom, in each of the ajbove- 
captioned causes and respectively move the Court tb set 
aside verdict and judgment and grant a new trial anji for 
reasons therefor show: 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The verdict is contrary to the instructions as ^iven 
by the Court. 

4. The verdict is contrary to the law in such cases jnade 
and provided. 

5. The Court erred in failing to grant plaintiffs ’ pifayer 
number one. 

22 6. The Court erred in failing to grant plaintiffs’ 

prayer number two. 

7. The Court erred in instructing the jury, there ijeing 
no evidentiary basis therefor and there being no witnesses 
other than plaintiffs’ witnesses, that if they found tljat a 
witness or witnesses testified falsely as to a material fat¬ 
ter about which he could not reasonably be mistaken j that 
then they had a right to disregard all of that witness’ testi¬ 
mony or so much thereof as they found uncorroborated and 
saw fit to disregard. 


Action No. ^3268. 
Action No. $3269. 
Action No. ^3270. 


William J. Scott, 

Ralph Matthews, 

William H. Jernagin, 

Plaintiffs, 

vs. 

Southern Railway Company, 

Defendant. 
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8. The Court erred in instructing the jury that if they 
found as a fact that the officer was acting in his official 
capacity and not on behalf of the railroad company that 
their verdict should be for the defendant when in truth and 
in fact there was no evidence nor offer of evidence to dis¬ 
close the capacity in which the officer was acting, except 
the evidence offered on behalf of the plaintiff that the 
officer acted at the request of and under the direction of 
the defendant company. 

9. The Court erred in allowing argument by the counsel 
for the defendant to the effect that the officer was acting in 
keeping wdth the Virginia law when no such law was before 
the jury. 

10. The Court erred in denying plaintiff's prayer num¬ 
ber one which was reoffered after the argument of counsel 
for the defendant that the policeman was acting in his 
official capacity. 

11. The Court erred in adding to the error of counsel 
for the defendant in arguing the Virginia law which was 
not in evidence by substantiating and supporting that 
theory in his charge by the instruction that if they found 
that the officer was acting in his official capacity that then 

their finding should be for the defendant. 

23 12. For other and sufficient reasons as manifest 

on the record to be urged upon the Court at the time 
of the argument of this motion. 

COBB, HOWARD & HAYES and 
LEON RANSOM, 

Attorneys for Plaintiffs, 

613 F Street, N W 
Bv: JAMES A. COBB, 
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CERTIFICATE OF SERVICE. 

i 

Copy of the foregoing motion mailed, postage preplaid, 
to attorney for defendant, George E. Hamilton, Jr., Esq., 
Union Trust Building, Washington 5, D. C., on this f6th 
day of April, 1945. 

JAMES A. COBB, j 
Attorney for Plaintiffs. 


Defendant’s Points and Authorities in Opposition 
to Plaintiffs’ Motion to Set Aside Verdict and 
Judgment and for New Trial. 


William J. Scott, 

Ralph Matthews, 

William H. Jernagin, 

Plaintiffs, 

vs. 

Southern Railway Company, 

Defendant . 


Civil Action No. 23^68. 
Civil Action No. 232(39. 
Civil Action No. 232fO. 


Defendant by its attorneys states as follows: 

1, 2, 3 and 4. Defendant denies the statements made 'in 
paragraphs numbered 1, 2, 3 and 4 of the Motion. 

5. Plaintiffs’ prayer numbered 1 was properly denied. 
As this case was tried, upon the evidence offered by the 
plaintiffs, the determinative issue was whether the defend¬ 
ant wrongfully ejected the plaintiffs from its train, and so 
it was immaterial whether these plaintiffs were interstate 
or intrastate passengers. | 

The latter part of the prayer to the effect that thje 
defendant or its agents “ejected or caused to be ejected 
the plaintiffs, in violation of that contract” was fully and 
specifically covered in the oral charge of the Court. Trap- 
script, pages 158,159: 
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“Therefore the essential elements of each plaintiff’s 
case are these: 

25 First, that he was a passenger for hire on the de¬ 
fendant’s train at the time of the incident, occurring 
in Lynchburg, Virginia, and that defendant had con¬ 
tracted to transport him on the day in question on its 
train to Greensboro, North Carolina, upon a certain 
designated seat in a certain designated car in the train 
which he boarded at Philadelphia, Pennsylvania. 
Second, that the police officer of Lynchburg, Virginia, 
acting on behalf of the railroad company under a threat 
of forcible ouster from the train, unless the plaintiff 
gave up his accommodations and moved into the so- 
called Jim Crow car, forced and required the plaintiff 
to leave his seat and leave the train. 

Those are the two elements. If you find that those 
elements have been established by the preponderance 
of the evidence with respect to one or more or all of 
the plaintiffs, your verdict will be for such plaintiff or 
plaintiffs.” 

6. The second prayer of the plaintiffs was properly 
denied. 

In stating to the jury that the evidence was “all one way 
and uncontradicted” the Court would invade the province 
of the jury and usurp the exclusive function of the jury to 
determine the credibility of the witnesses. It also over¬ 
looks certain inferences favorable to defendant that may 
be drawn from the uncontradicted testimony of plaintiffs. 

This prayer as drawn is a peremptory instruction for a 
verdict for plaintiff if the jury finds that the evidence is 
“material, relevant, and not inherently improbable”. It 
entirely overlooks the burden on plaintiffs to establish a 
cause of action. It is submitted that all the evidence of a 
case could meet the requirements of this prayer without 
proving some fact essential to a recovery. 

7. The plaintiffs, upon whom rested the burden of prov¬ 
ing all the issues in these cases, in their answers to cross 
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examination clearly contradicted themselves with re- 

26 spect to the purpose of their trip to Greensboro, 
North Carolina. That contradictory testimony be¬ 
ing material on the issue of damages, and concerning facts 
about which the plaintiffs could not reasonably have been 
mistaken, we think entitled the defendant to the instruction 
considered in paragraph 7 of the motion. 

8. While it is true that all the witnesses who testified, 
were testifying for the plaintiffs, the record reveals that 
these witnesses by both word and conduct contradicted 
themselves upon material issues in these cases. In those 
circumstances, it was immaterial whose witnesses they 
were, because the issues were to be determined upon all of 
the evidence. Moreover, some of the material evidence, 
which was not contradicted was subject to more than 4ne 
reasonable inference. In those circumstances, it was t!he 
duty of the Court to submit the case to the jury, whose 
province it was to pass upon the credibility of testimojny 
and the inferences to be drawn from all the evidence. Tfie 
defendant was entitled to benefits that it may obtain frbm 
the plaintiffs’ own proof and from any inferences that may 
be properly drawn therefrom. 

9. The only issue was whether the police officer was act¬ 
ing on behalf of the Railroad in the ejection of the plaintiffs. 
Counsel for defendant in argument to the jury did not un¬ 
dertake to state the law of Virginia. Insofar as the law ^f 
Virginia was concerned the argument was confined to t^ie 
evidence offered by the plaintiffs and to what counsel con¬ 
sidered fair inferences to be drawn therefrom. 

10. Answered in paragraph number 5 above. 

27 11. Answered in paragraph number 9 above. | 

H. G. HEDRICK, ! 

HAMILTON and HAMILTON 

By George S. Hamilton, Jr., 
Attorneys for Defendant. 


Service of a copy of the foregoing 
acknowledged this 21 day of April, 
1945. 

George E. C. Hayes, 

Attorney for Plaintiffs. 


Order Overruling Motion for New Trial. 
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Willi am J. Scott, 


vs. 


Plaintiff , 


Southern Railway Company, 

Defendant. 


Civil No. 23,269. 


Upon the coming on for hearing of the motion filed here¬ 
in by William J. Scott, plaintiff, for a new trial etc., it is 
this 23d day of April, 1945, ordered that said motion be, 
and the same is hereby overruled. 

CHARLES E. STEWART, 
Clerk. 

By Stafford R. Grady, 
Deputy Clerk. 

By direction of 
Justice David A. Pine. 




Notice of Appeal. 


Ralph Matthews, 

Plaintiff, 

vs. 

Southern Railway System, 
a corporation, 

Defendant. 


Notice is hereby given this 30th day of April, 1945, th^t 
Ralph Matthews hereby appeals to the United States Coui*t 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 23d day of April, 1945 in fav<j>r 
of Southern Railway System, a corporation, defendant, 
against said Ralph Matthews, plaintiff. 

| 

I 

COBB, HOWARD and HAYES, 
By George E. C. Hayes, 
Attorneys for Plaintiff. 
Hamilton & Hamilton, Esqrs., 

Attorneys for Defendant. \ 


Notice of Appeal. 
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William J. Scott, 

Plaintiff, 

vs. 

Southern Railway System, 
a corporation, 

Defendant. 


Notice is hereby given this 30th day of April, 1945, that! 
William J. Scott hereby appeals to the United States Court 


Civil No. 23269. 


L Civil No. 23268. 
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of Appeals for the District of Columbia from the judgment 
of this Court entered on the 23d day of April, 1945 in favor 
of Southern Railway System, a corporation, defendant, 
against said William J. Scott, plaintiff. 

COBB, HOWARD and HAYES, 
By George E. C. Hayes, 
Attorneys for Plaintiff. 
Hamilton & Hamilton, Esqrs., 

Attorneys for Defendant. 


Notice of Appeal. 
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William H. Jernagin, 

Plaintiff, 

vs. 

Southern Railway System,. 
a corporation, 

Defendant. 


Civil No. 23270. 


Notice is hereby given this 30th day of April, 1945, that 
William H. Jernagin hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 23d day of April, 
1945 in favor of Southern Railway System, a corporation, 
defendant, against said William H. Jernagin, plaintiff. 


COBB, HOWARD and HAYES, 
By George E. C. Hayes, 
Attorneys for Plaintiff. 
Hamilton & Hamilton, Esqrs., 

Attorneys for Defendant. 



32 Order Extending Time for Filing the 

Record on Appeal. 

i 

I 

Upon application of the appellants, respective plaintiffs 
herein, and the same being to the satisfaction of the Court, 
it is by the Court this 6th day of June, A. D. 1945, 
ORDERED: That the time for the filing of the Recdrd 
on Appeal in the above entitled causes be, and the sapae 
hereby is extended thirty (30) days from June 9, 1945, to, 
to wit, July 9, 1945, both inclusive, said June 9, 1945 beiing 
the original date forty (40) days subsequent to the appeal 
noted in the respective causes as shown in the caption. 

I 

By the Court, 

(Signed) MATTHEW F. McGUIRE, j 
Justice. 

i 

I 

No Objection: 

Henry G. Hedrick 
Hamilton & Hamilton 
By George S. Hamilton, Jr. 

Attys. for Appellee. 

George E. C. Hayes, 

Atty. for Appellants. 
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Order Allowing Filing of Single Stenographic Report 
as a Transcript of Testimony. 
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William J. Scott, 
Ralph Matthews, 
William H. Jernagin, 


Plaintiffs , 


vs. 


Southern Railway Company, 

Defendant. 


Civil Action No. 2326S 
Civil Action No. 2326 ( <' 
Civil Action No. 23270 


Representation having been made to the Court that ap¬ 
peals have been noted in the above entitled consolidated 
causes, and it being the desire of counsel to complete the 
Designation of Record and the filing of the Transcript of 
Testimony, it is by the Court this 13th day of June, A. D. 
1945, 

ORDERED: That counsel for the appellants, plain¬ 
tiffs herein, be and they hereby are granted leave to file 
as the Transcript of Testimony in the above entitled con¬ 
solidated causes the single stenographic report of testi¬ 
mony made at the time of the hearing of the above entitled 
causes, and that said single copy shall be allowed to be 
transmitted to the Court of Appeals for the District of 
Columbia for the purpose of .proper reference thereto in 
the hearing of these causes on appeal. 


By the Court, 

MATTHEW F. McGUIRE, 
Justice. 

Presented by 
George E. C. Hayes 
Attorney for Appellants. 
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50 Excerpts From Testimony. 

Ralph Matthews, 

one of the plaintiffs, was called as a witness in his own 
behalf, and, having; been first duly sworn, was examined 
and testified as follows: 

Direct Examination by Air. Hayes: 

Q. State your full name, Afr. Aiatthews. A. Ral^h 
Alatthews. 

Q. By whom are you employed, Air. Matthews? A. I 
am the managing editor of the Washington Afro-America^. 

Q. Were you so employed in November of 1943? A. I 
w’as. 

Q. On that date, Air. Alatthews, did you have occasion 
to go from Philadelphia to North Carolina? A. 1 had 
occasion to go from Philadelphia en route to North Car¬ 
olina; I did not get there. 

Q. What did actually occur on that date, sir, 

51 with respect to your boarding the train and securing 
tickets for your trip? A. 1 had the assignment, 

I came in from New York to Philadelphia, where my Phila¬ 
delphia office had picked up the tickets for me at my re¬ 
quest. I went to the office and got the tickets and my 
photographer, who was supposed to accompany me. Wb 
went to the 30th Street station and got on the train and ijt 
started out. 

Q. Your photographer, is that Air. Scott, one of th^ 
plaintiffs in that case? A. That is correct. 

Q. Was there anyone else who went along? A. Revt- 
erend Jernagin, William H. Jernagin. 

Q. Now, the three of you were together when you left 
Philadelphia? A. That is right. 

Q. Where were your seats? A. Our seats were in th^ 
reserved seat car; I think it was “The Southerner”. 

Q. Were your seats together? A. Air. Scott and I had 
seats together and Reverend Jernagin sat across the aisle^ 
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Q. And what then occurred, sir? A. The trip was 
quite unevently until we reached Washington, and when we 
got here, the porter, or he seemed to be a messenger, the 
porter, assistant to the conductor, came in and told us he 
was going to chase—that we would have to move forward. 
Well, he did not annoy anyone else in the car, so we told 
him we did not care to move; and then we started to cross 
the bridge into Alexandria and he came to us again 

52 and he said we would have to move, have to go for¬ 
ward, because we were in the wrong coach. We told 

him our ticket called for these seats and we did not think 
we were in the wrong coach. 

Q. Now, when you speak of tickets, I show you these 
tickets and ask you if you can tell me what they are. A. 
These are the seats, the tickets, which we purchased. Mr. 
Scott and I had these two tickets. 

Mr. Hayes: May these be marked for identifica¬ 
tion as Plaintiffs’ Exhibits 1 and 2 i 

The Court: Yes. 

(Tickets were marked for identification Plain¬ 
tiffs’ Exhibits 1 and 2.) 

# • * * • 

53 Q. They were individual reclining chairs? A. 
Individual chairs. 

The Court: What are these—the receipts you got 
for your seat? One was the receipt which Mr. Scott 
had and one is yours; do you know which is which? 

The Witness: No. We picked up—I think it was 
just a matter of where we sat. 

By Mr. Hayes: 

Q. You had either 7 or 8? A. I had either 7 or 8. 

Q. And Mr. Scott had one, you don’t know which; is 
that your answer? A. That is correct. 

Q. With respect to Reverend Jernagin’s, do you know 
where his was? A. He was across the aisle from us. I 
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believe we were seated there and he was like two seats dowjn 
across the aisle. 

Q. These two seats, yon testified you had ridden in 
those seats all the way from Philadelphia until you got io 
Alexandria; is that right? A. That is right. 

54 Q. Then what happened with respect to tho^e 
seats? What happened in Alexandria? A. Wh^n 

we got to Alexandria the porter came in and told us \^e 
would have to move. 

Q. Let me interrupt you. Maybe perhaps I misled ycju 
as to when this started. When were you first approached 
about it? A. Just as we were pulling out of Washington; 
between here and Alexandria. 

Q. What was said to you at that time ? A. The portir 
told us we had the wrong seats and he wanted to just pht 
us in another coach, that they had some other seats \\fe 
could use, or something, but we told him we did not caj-e 
for those seats; that we were comfortable and we did nit 
care to move our bags and things and we were satisfied 
where we were. 

Q. Did you at that time verify that you were in tlje 
correct seats in accordance with your tickets? A. Th^t 
is correct. 

Q. The same thing as to all three of you? A. That js 
correct. 

Q. Were they the seats for which you had paid and for 
which you had slips? Were they taken from you? A. jl 
am not quite certain whether he took them from us as 'wje 
left Washington or whether he took them from us after wle 
got to Alexandria. At one time he did take the tickets u|>. 

Q. Were they subsequently returned to you? A. H]e 
subsequently returned them to us at my insistence. 

Q. All right. How long were you there in Alexandriai? 
A. I think we were held up there for about 15 min- 

55 utes. The conductor came to us and he said, “Novf, 
you boys are holding up the train; you are makinjg 

a lot of trouble for yourselves and for all your race,” c^r 
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something like that he said. Then another agent came up 
in plain clothes and identified himself as an employee of 
the railroad company and he asked us to move, and he said, 
“You should move up to the other seats.” We kept insist¬ 
ing that our seats were in interstate commerce, and that 
whatever it was, it did not affect us in any way; we had 
ridden thus far and we wanted to continue as we were, and 
after about 15 minutes I think the train was allowed to go 
on. 

Q. All right. Now, did you have any experience then 
other than what you have outlined until you got to some 
other destination? 

* • • * • 

The Witness: Nothing happened then. We were 
quite comfortable; nothing happened until we got 
to Charlottesville, and then another agent came on 
and he talked to us. I think he identified himself as 
an officer and he told us we wmuld have to move, and 
we told him we did not care to move, and we reiterat¬ 
ed to him the same thing that we had said before, 
that we were— 

By Mr. Hayes: 

Q. You spoke before of a man identifying himself, I 
thought you said, as an agent of the railroad; is that cor¬ 
rect? A. Yes; at Alexandria. 

Q. When you got to Charlottesville, did this person 
identify himself as an agent of the railroad, or how 
56 did he identify himself? A. It is my recollection 
he called himself an officer; he was in plain clothes. 
He had nothing to show himself as an officer, so I assumed- - 

The Court: State your best recollection of what 
he said. 

The Witness: He asked us to get off and he said 
the seats— 
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The Court: I mean, how did he identify himself ? 

The Witness: That he was an officer, or some- 
thing to that effect. I forgot his name; but he tified 
to persuade us to move up. 

By Mr. Hayes: 

Q. Where was the conductor when that occurred? A. 
The conductor was present this whole time. 

Q. Well, now, was the person, so far as you know, on 
the train prior to the time of your getting to Charlottes¬ 
ville? A. No; he got on there. 

Q. Did he come alone or with others? A. He cijme 
with the conductor. 

Q. Did the conductor say anything to him in your pres¬ 
ence? A. The conductor just seemed to be worried. He 
kept on saying, “Come on boys, let’s go, boys.” He kept 
urging this man to urge us off. 

Q. What did this other man say to you besides identify 
himself? A. My recollection is that he tried to persujade 
us— 

***** 

57 Q. Give us your best recollection as to what he 
said to you. A. He asked us to change seats or get 
off the train. 

Q. All right, sir. Did he make any comment as to why 
he was asking you to get off? A. Because we were color¬ 
ed; that is the only thing. 

Q. Did he say that? A. Yes; he did say that. 

Q. Did he say anything other than the fact that ^ou 
were colored as to why you were required to move, because 
of that fact that you were colored? A. He asked us if 
we knew anything about the Jim Crow law of Virginia, hnd 
that colored people and white people were not supposed to 
ride in the same coach. We told him that did not affect 
us, that we were interstate passengers, that we were pass¬ 
ing through Virginia and it did not affect us, and he sijid, 
“Well, they have this confused with Pullman tickets hnd 
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it does not affect coach tickets,” and we told him we were 
sure it did not affect ns. 

Q. After that conversation what happened there at 
Charlottesville? A. After some delay the train was al¬ 
lowed to go on and we went on into Lynchburg. 

Q. Did you have any experience at Lynchburg? A. At 
the time we reached Lynchburg we had reclined and put 
the lights out; we had fallen asleep as the train approached 
Lynchburg. 

58 Q. Approximately what time of the night was 
this? A. It was around midnight, maybe a little 
after midnight. As the train stopped, the conductor came 
in with a policeman and flashed a light in our faces and 
said, “Here are these boys who are causing all this 
trouble,” and he pointed us out to the policeman, and quite 
a confusion was caused on the train, and the conductor said, 
“You will have to get up and move, or get off the train.” 
We asked if he meant he was going to put us in jail or force 
us off the train if we did not move. 

The Court: Did the conductor say that, or the 
officer? 

The Witness: The conductor. He was the one 
that pointed us out and said, “There are the boys 
right there, ’ ’ and he flashed a light in our faces. The 
policeman said, “You will have to get up and get off 
and move to the other seats.” 

The Court: The policeman said that? 

The Witness: The policeman said that. 

By Mr. Hayes: 

Q. I understood you to say the conductor identified you 
and said, “These are the boys who are causing this 
trouble. ’ ’ A. That is correct. 

Q. All right. Then what occurred? A. Then we 
told the policeman, we said, “We purchased these seats 
in Philadelphia, these are our seats, we have ridden on them 
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from Philadelphia, we are trying to get to Greensboro. 
We have caused no trouble, and we do not think we shoiild 
have to get off.” 

He said, “I don’t care what you did in Pennsylvania; tjhis 
is Virginia, and you have got to get off.” 

We got down our bags and said, “Well, rather 
59 than move up to another coach, we would rather £et 
off.” And we said, “Do you mean you are forcing 
us off?” * j 

Q. What did he say with respect to the answer to your 
question as to whether or not he was forcing you off? A. 
He said, “Well, take it any way you want to; I am forcing 
you off.” 

Q. Well, at that time what was your own feeling as to 
what he would do at the time ? A. He was a policeman. He 
had his gun, he had his—T guess he had a blackjack. I 
did not know what he was going to do if we did not get off 
the platform. 

Mr. Hedrick: I move to strike. 

The Court: It may be stricken. 

I 

By Mr. Hayes: 

Q. You got off under the stress of what he said to you; 
is that correct? A. To avoid physical assault. 

Q. What time was it, sir, when you got off the traih? 
A. Around midnight; about 12 o’clock or before. 

Q. How long were you there in Lynchburg? A. I ima¬ 
gine about an hour. ] 

Q. What did you then do? A. We tried to find out how 
long it would take to get a train to Greensboro from theife, 
but when we found we would get there rather late, much 
later than we had anticipated, in order to get back to Wash¬ 
ington in time, we found a train soon was coming in tfie 
opposite direction, so we felt it best to come back to Wash¬ 
ington. 
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60 Q. Did you come back to Washington? A. We 
came back to Washington. 

Q. All three of you? A. The three of us. 

# * # # # 

By Mr. Hayes: 

Q. Why did you come back to Washington? A. We 
came back because we would have been too late to have 
covered our assignment and get back to Washington at the 
time we had to be back. 

Q. What day of the week was it, Mr. Matthews? A. It 
was Thursday night. 

Q. Mr. Matthews, what was the occasion of your 

61 going to North Carolina? A. We had been working 
on a survey of schools and colleges in connection with 

the war effort. We were doing an assignment on different 
schools to show what the effect of the war was on the stu¬ 
dent body, to see whether there were curriculum changes 
as a result of the men being drafted, and how the colleges 
were readjusting themselves to the war. We had made such 
a survey. 

• • • * * 

Q. Will you indicate, Mr. Matthews, as to what the na¬ 
ture of this assignment was a bit more in detail, as to what 
you were supposed to do, and then let us know as to whether 
or not you did do any of that as a result of this situation? 
A. That particular assignment we did not complete, but 
we have completed others. 

Mr. Hedrick: I object to that. 

The Court: Objection sustained. 

The Witness: The nature— 

The Court: Do not go on with your statement. 
Are you answering the latter part of the question? 

62 The Witness: I am answering the question. 

The Court: All right; go ahead. 
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The Witness: X thought I made it very clear tjaat 
we were going to make a picture of the student activ¬ 
ities at the schools, to show the number of girls, what 
they were doing; and the boys, whether they were 
younger boys, just what school activities were going 
on, to show the changes that were coming aboutj in 
our schools as a result of the war. 

i 

By Mr. Hayes: 

Q. Were you able to make this particular survey? A. 
We were not. 

Q. Why? A. Because we ran into this difficulty atid 
the time that we had allowed to do this work was just week 
ends. I cannot get away from my business to go on thejse 
assignments, and you have to plan them ahead. j 

Q. As a result of that— A. We did not complete tliis 
one; we have done other schools. 

Mr. Hayes: You may inquire. 

CROSS EXAMINATION bv Mr. Hedrick: l 

* 

Q. Mr. Matthews, I believe that you told counsel that 
you were managing editor of the Afro-American here in 
Washington. A. That is correct. 

Q. And Mr. William J. Scott, I believe you said, is |a 
photographer for the Afro-American here in Washington? 
A. That is correct. I 

I 

63 Q. How long have you held your position? A. 
Seven years. j 

Q. And how long has Mr. Scott held his position wit^i 
the paper? A. He has been here about eight years. 

Q. You say this trip that you took from Philadelphia^ 
Pennsylvania, to Greensboro, North Carolina, was for the 
Afro-American; that is, insofar as you and Mr. Scott were 
concerned. The Afro-American is a newspaper, I believe 
that is correct, with its home office in Baltimore, Maryland t 
A. That is correct. 
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Q. The Afro-American is owned and managed by Ne¬ 
groes exclusively, I believe. A. That is right. 

Q. It has a branch in Philadelphia, Pennsylvania, one 
in Newark, New Jersey, one in Richmond, Virginia, and 
one here in Washington? A. That is right. 

Q. Mr. Matthews, I ask you if it is not true that you 
as an employee of the Afro-American did not plan or take 
part in a plan proposed and directed by the Afro-American 
for you and others to take this trip from Philadelphia, 
Pennsylvania, to Greensboro, North Carolina, one of the 
purposes of which was to provide an occasion for the rail¬ 
road to eject you from the train to the end that a suit may 
be brought to test the constitutionality of the Jim Crow law 
of Virginia. 

Objection had and overruled. 

• ♦ * • * 

65 The Witness: That question is not true. 

By Mr. Hedrick: 

Q. You mean the question is not true; is your answer 
“No” to that? A. You began by saying, “Is it not 
true’ 9 ? 

Q. Yes. A. No. It is not true. 

Q. Mr. Matthews, the Afro-American maintains what 
is known as an editorial board, I (believe ? A. That is 
rather a broad statement. I don’t believe we have—we 

have editors; I don’t think we have an editorial board. 

• # * * • 

Q. I ask you if it is not true, Mr. Matthews, that you 
have an editorial board, and had one in 1943, composed 
of Mr. Carl Murphy, Mr. W. I. Gibson, Ralph Matthews, 
Levi Jolly, 0. B. McCullom, and Elizabeth Phillips? A. 
Those are all editors, but not a board. I would not 
call them a board. 


66 
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Q. Sir? A. I would not call them a board; not 
in my sense of the term ‘‘board”. Wo are all' editors. 

Q. Yes. And you hold meetings? A. On business 
matters. 

Q. That is right. And you determine the editorial 
policy of the paper? A. We do not determine the Edi¬ 
torial policy. 

Q. What do you do as editors? A. We discuss manage¬ 
ment and circulation problems, advertising, and all the 
problems that come up in the various branches. 

Q. Well, are editors interested in advertising and Cir¬ 
culation? A. We are interested in anything that has i to 
do with the operation of our paper. 

***** | 

Q. Is it not true, Mr. Matthews, that the ’work of editors 
pertains to writing editorials primarily? A. No, sir; rjot 
on our paper. It may be on some papers. 

Q. What do the editors of your paper do? A. Our 
editors I would say in a sense do a little bit of every¬ 
thing. 

67 They write editorials, do they not? A. We d<j. 

Q. I ask you if it is not true, Mr. Matthews, that 
one of the editorial policies of the newpspaper of 1943, pf 
the Afro-American, was to encourage the abrogation of 
the Jim Crow law; the segregation law T s in the southern 
states, or some of the southern states. A. That has becjn 
the policy of the paper ever since its inception 50 years ago. 

Q. You are, yourself, generally familiar with the segre¬ 
gation laws of the State of Virginia with respect to rail¬ 
roads, are you not? A. I know about therm 

Q. You knew about them when you took this trip? A. 
Yes, I did. j 

Q. Mr. Matthews, you discussed them with Mr. Scotjt 

and also with Mr. Jernagin, didn’t you? A. No. 

• • • # • 


i 
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The Witness: My answer is no, I did not dis¬ 
cuss it with them. 

By Mr. Hedrick: 

Q. Mr. Matthews, you say you were an employee 
68 of the Afro-American, and Mr. Scott was likewise an 
employee? A. That is correct. 

Q. Mr. Scott was a subordinate of yours, and he was, 
as such, subject to your orders and directions? A. That 
is right. 

Q. In keeping with the editorial policy of the Afro- 
American, your newspaper wrote and published articles 
with respect to attacking the segregation laws of Virginia 
and other southern states? A. 1 don’t doubt— 

Mr. Cobb: I did not get that question. 

Mr. Hedrick: I said, in keeping with the edi¬ 
torial policy of his paper, it had written and pub¬ 
lished articles attacking the segregation laws of 
Virginia and other southern states. 

Mr. Cobb: We object. 

The Court: He has already answered the ques¬ 
tion. 

Mr. Cobb: I did not hear the answer. 

The Court: Complete your answer and then I 
will rule. Southern states; that is what you said, 
southern states? 

Mr. Hedrick: Yes, your Honor. I said the segre¬ 
gation laws of Virginia and other states. 

The Court: I just want the question. 

Do you object to that? 

Mr. Cobb: Yes. 

The Court: On what ground? 

Mr. Hayes: This .suit was brought by these peo¬ 
ple as individuals; it is not a question of the policy 
of the paper. 
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Mr. Hedrick: This is cross-examination to de¬ 
termine whether he went to Greensboro for the pur¬ 
pose he states. 

69 Mr. Hayes: Then what does the editorial polity 
of the paper have to do with it? 

The Court: I think it is rather apparent it migjht 
show he went there for some other purpose. 

Mr. Hayes: If your Honor please, if the purpose 
is to show that he went there for some other pur¬ 
pose, it probably is admissible. 

We make objection because, as I attempted to in¬ 
dicate, these suits are brought by these persons as 
individuals. Mr. Hedrick’s question began by sav¬ 
ing, “In keeping with the policy of the paper” did 
this or that happen. It is for that reason we made 
the objection. If the question is had for the purpose 
of showing he went there for some other purpose—f 

The Court: Is your question to show whether or 
not he went there for the purpose suggested? 

Mr. Hedrick: Yes. 

The Court: For that purpose I will permit the 
question. 

Mr. Hedrick: Well, this may not be competent, 
may it please the Court, for showing that as an em¬ 
ployee of the Afro-American, as we will show pres¬ 
ently, I think by this witness here, that he went on 
this trip; not for the purpose of going to Greensbord, 
North Carolina, for the purpose of transacting busi^ 
ness, but for the purpose of creating an incident out 
of which this particular action was brought. 

The Court: I think that comes to the same thingl 

Mr. Hedrick: Well, I think it does too. 

By Mr. Hedrick: 

Q. Now I will ask you, Mr. Matthews, if it is not a fact 
that on September 4, 1943, there was an article pub4 
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70 lislied in the Washington edition of the Afro-Ameri¬ 
can, of which you were then managing editor, in 
which in part it is stated—well, I will hand you this, and 
I will read from my copy— 

The Court: I thought Judge Cobb said he wanted 
to object before the question was answered. 

Mr. Cobb: I thought he was going to read it. 

The Court: Well, if he reads it the objection may 
come a little late. If you want to make it now, I will 
hear you. 

Mr. Cobb: I object, if your Honor please, upon 
the ground already stated by Mr. Hayes with re¬ 
spect to the Afro-American and the editorial policy 
of the Afro-American. I mav sav verv frankly and 

W V * w 

very candidly, if your Honor please, I think every 
paper published by the colored people in the United 
States objects to the Jim Crow laws of the southern 
states as they affect the colored people, and they 
have agreed in regard to these things, all the papers. 
I think all the colored people object. I think when 
you pick up the Post this morning you will see that 
there was a big meeting in regard to it yesterday, 
and the reporting of the meeting. But how does that 
affect, as I said heretofore, the rights of these Ameri¬ 
can citizens who were traveling south to go through 
the State of Virginia, Virginia having a law to the 
effect that colored and whites do not ride together in 
these cars? We have taken the position here, and I 
think w’e are borne out by it, that the Virginia law, 
so far as interstate passengers are concerned— 

The Court: Do not get into that question. The 
only question here is as to the admissibility of this. 

Mr. Cobb: We say it has got nothing to do with 
the policy of the paper. Of course, the paper objects 
71 to that sort of thing. I personally object to it, but 
that has got nothing to do with it. 
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The Court: It has something to do with his stkte- 
ment that he went to Greensboro to make some! in¬ 
spection and study of the impact of the war. N;ow, 
he said that was the purpose. I think this is proper 
cross-examination to bring out the facts from which 
a different inference might be drawn. 

The objection is overruled. 

Mr. Cobb: Very well. I want to say this for jthe 
record: I think your Honor knows much better than 
we do, some of the most important cases. Take ^he 
great Hilton tax case; that was a case that came;up 
in Virginia simply for the purpose of testing a con¬ 
stitutional question. 

The Court: That may be so, but you are objecting 
now to a question that I think is admissible. 

Mr. Cobb: Very well. We just want our objec¬ 
tion and exception to go in. 

The Court: Oh, yes. 

Mr. Hedrick: In the interest of time, .if your 
Honor please, I will reread the question; I do kot 
ask to have it read. 

By Mr. Hedrick: | 

Q. Now I will ask you, Mr. Matthews, if it is not a fict 
that on September 4, 1943, two months prior to this inci¬ 
dent of which you complain that you were ejected from a 
train, there was an article published in the Washington 
edition of Afro-American, of which you were then manag¬ 
ing editor, in which it was in part stated: 

“For years the Afro has talked about the Hart 
72 case and Jim Crow travel in Virginia. Saturday,jit 
did something about it. 

“The Afro proposed to counsel that it arrange 
with Afro reporters or others to file a test case ^n 
Washington courts to determine whether passengers 
traveling from Maryland or from any other Stkte 
into Virginia can be shunted into Jim Crow cars. 
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“If Hart could do a job that has kept Jim Crow 
interstate trains out of Maryland for thirty years, 
maybe the Afro, as a tribute to Hart, can perform a 
similar service for Virginians. 

“If we succeed (and why shouldn’t we?), we will 
have added the second link to a chain that should 
spread through Dixie. 

“Let Virginia put the Hart jinx on North Caro¬ 
lina, and North Carolina on South Carolina, and so 
on until this unlawful Jim Crow car, bus, and boat 
traffic is completely wiped out.” 

Now, the question I ask you is, whether or not that article 
appeared in the paper of which you were the managing 
editor? A. It did. 

Q. Now I will ask you, Mr. Matthews, if it is not a fact 
that on November 13, 1943, nine days after your trip with 
Dr. Jernagin and William J. Scott, from Philadelphia as 
far as Lynchburg, Virginia, there was an article published 
in the Washington Afro-American, of which you were 
managing editor, in which it was in part said: 

“Afro to Test Va. Jim Crow. 

“Last week, the Afro picked up the end of the 
73 Jim Crow T line between Maryland and Virginia as it 
promised it would some weeks ago. The question is: 
Can w T e walk away with it? 

“Jim Crow ears for interstate passengers are un¬ 
lawful in Maryland, lawful in Virginia. 

“Last week with Ralph Matthews, the Afro’s 
Washington editor, Dr. W. H. Jernagin, and a pho¬ 
tographer tested the Virginia railroads’ right to Jim 
Crow them. They were ejected. 

“This lays the framework for a civil suit. Cobb, 
Hayes, and How r ard are the attorneys. With any 
luck, the Afro will make it possible for railroad pas¬ 
sengers to ride through Virginia without being 
molested.” 
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A. It did. 

The Court: We will take a five-minute recessj. 

(Thereupon, there was a brief informal redess, 

I ' 

at the conclusion of which the proceedings were re¬ 
sumed as follows:) 

74 By Mr. Hedrick: j 

Q. Mr. Matthews, you were one of the reporters 
on the paper at that time, were you not? A. At wljich 
time? Ho you mean at this time we are talking about? 

Q. Yes. A. I w'as managing editor at that time. 

Q. Did you not do some reporting? A. As editor T 
report all the time. 

Q. You were, then, you could safely say, a reporter of 
the paper as well as managing editor; is that it? A. I am 
a reporting editor. 

Q. That is right. AH right, now, on this trip you did 
not request Mr. Scott to go with you; you just took hjim 
with vou? A. That is correct. 

Q. That was because he was subject to your orders? 
A. That is right. ] 

Q. He was photographer on the newspaper and you to<pk 
him with you on the trip? A. That is right. 

Q. It is stated in that article which I read to you a 
moment ago, and which you said appeared in your paper 
on September 4, 1943, that the Afro-American proposed 
to its lawyers or counsel, I believe, that the Afro-American 
arrange with reporters or others to file a test case in the 
Washington courts to determine whether passengers trav¬ 
eling from Maryland or other states into Virginia could b^ 
shunted into a Jim Crow car. A. That is what it stated 
here. 

75 Q. Who were the attorneys for the Afro-Ameri r 
can at that time? A. I think we have a number ot 
attorneys. Our different branches have their own attorp 
novs in the various cities where they are located. 





44 


Q. Sir? A. I say, our different papers have their own 
attorneys in the various cities where they are located. 

Q. Who were the attorneys for the Washington paper? 
A. Mr. Hayes and Mr. Cobb. 

Q. And you are trying a test case right now, are you 
not? A. We are— 

Mr. Hayes: Your Honor, we object to that ques¬ 
tion. 

The Court: He may answer, if he knows. 

The Witness: We are trying a case of our being 
ejected from the train. We have been injured, and 
we— 

By Mr. Hedrick: 

Q. It is a test case of the segregation law of Virginia, 
is it not? 

Mr. Hayes: Your Honor, we object to the ques¬ 
tion. 

| The Court: Objection overruled. 

The Witness: Well, I am not a lawyer. It may 
be a test case. 

j By Mr. Hedrick: 

Q. What did you say there? A. I say I am not a law¬ 
yer. The attorneys will have to answer that question. 

Q. But you said something else, and what was your an- 
j swer? A. My answer was that I am suing for mental in- 
j juries. 

i 76 Q. But you said something else, did you not? A. 

I said that vou will have to ask the lawyers if this 
is a test case. I am not a lawyer. 

Q. Who was William H. H. Hart? A. I do not know. 

Q. Will you please look at that article that I read a 
: moment ago; and T ask you if the name “Hart” appears 
• in it. A. That article is here. 

Q. And it appeared in your paper, in the paper of which 
. you are the managing editor. A. That is correct. 
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Q. How long have you known Dr. Jernagin? A. Abdut 
16 or 20 years. 

Q. Dr. Jernagin is closely associated with the Afro- 
American, is he not? A. Not in any way that 1 know of. 
lie is a public figure. 

Q. Mr. Scott takes pictures for him, which pictures £^re 
published in the Afro-American? A. He takes pictures 
of anybody. 

Q. I did not ask you quite that. Mr. Scott takes pic¬ 
tures for Dr. Jernagin which are published in the Afilo- 
American, does he not? A. Mr. Scott takes pictures for 
him which may be published in the Afro-American. 

Q. And not for Dr. Jernagin? A. No. He does njot 
take pictures for Dr. Jernagin. 

Q. You have known Dr. Jernagin for a long time, have 
vou not? A. That is correct. 

77 Q. You live in Washington, Dr. Jernagin lives in 
Washington, and Mr. Scott lives in Washington? 
That is correct. 

Q. You planned prior to this trip to meet in the 30th 
Street Station of the Pennsylvania Railroad in Philadel¬ 
phia; to meet Dr. Jernagin and Mr. Scott there, for the 
purpose of taking this trip from Philadelphia, Pennsyl¬ 
vania, to Greensboro, North Carolina? A. Did you s^iy 
“planned”? 

Q. Yes. A. I do not like the word “planned.” Vfe 
arranged it, or agreed to do it. 

Q. Do you like the word “arranged” rather than tljie 
word “planned”? A. Yes, sir. 

Q. And you got as far as Lynchburg, Virginia, you sat? 
A. That is right. 

Q. After this incident occurred in Lynchburg, Virginip, 
all three of you got on the next train coming back to Wash¬ 
ington, did you not? A. That is correct. 

Q. And you say that was an important trip that you 
were making to North Carolina? A. Yes. 
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Q. That trip you were taking in November 1943, fifteen 
months ago? A. Yes, sir. 

Q. You have never been back to North Carolina since 
that time to transact any of the business that you 

78 were going there to transact on that occasion, have 
you? A. I have not. Some other people have. 

Q. What other people representing the Washington 
Afro-Amercian have been there since that time? A. We 
have representatives all through Virginia and North Caro¬ 
lina. It just happened that I started on this particular 
trip. We could have sent someone from any of the offices. 

Q. You say that after you got off the train you consid¬ 
ered going on to Greensboro that night? A. I did. 

Q. What sort of transportation did you expect to get 
on a Southern Railway train after you got off No. 47 that 
night? A. I didn’t intend to get off 47 that night. That 
was the reason I got those tickets in advance, and tried to 
get through on time. 

Q. I will ask the court reporter to repeat the last fore¬ 
going question. 

(The question was read as follows:) 

“Question. What sort of transportation did you 
expect to get on a Southern Railway train after you 
got off No. 47 that night?” 

Now, will you answer that question? 

A. I don’t know. 

Q. You did not expect to ride in a white car from 
Lynchburg to Greensboro, did you? A. You say “white 
car.” I only wanted to get from one place to the other. 
The question of white and colored cars does not interest 
me, Mr. Attorney. 

79 Q. You were offered a seat in car S-l, which was 
a colored car, and you declined to take it. A. That 

is right. 

Q. That was one of the most comfortable trains that 
goes south, was it not? 






• * 
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A. I believe it is. 

Q. Why didn’t you stay on that train and take a 
seat in ear S-l, a car provided exclusively for colored peo¬ 
ple, if you had an important engagement in Greensboro the 
following day? 

Mr. Cobb: If your Honor please, that is what ye 
are objecting to. We object to that question because 
it involves a question of law. Mr. Matthews, the wit¬ 
ness on the stand, has already said he bought a seat 
in car S-2. We have put the ticket in evidence, arid 
have shown what seat he was entitled to and w^s 
occupying. 

The Court: I do not expect the witness to an¬ 
swer questions of law. The lawyers and the Conk 
will take care of such matters. But the witness may 
81 answer as to the question of fact, why he did not coiji- 
tinue on that train. 

Mr. Coibb: But the question here is why he did 
not go into the other car. Our contention is that 
he did not have to move; that he had purchased his 
ticket, which gave him the right to a certain seat, 
which seat he was occupying. 

The Court: Doubtless the witness has his rea¬ 
sons for what he did, and he may state them in an¬ 
swer to the question. 

By Mr. Hedrick: 

Q. Go ahead and answer the question. A. I had ft 
number of reasons for not wanting to move. One of them 
was that I had .bought that seat and had paid for it; and 
they did not molest anybody else in that train but me. Anil 
after X had told them in Washington I didn’t intend ti> 
move, and then to have to move, down in Virginia, before 
hundreds of people, would have humiliated me. I would 
rather walk than to be humiliated that wav. Another thing 
was, I knew by the way those seats were designated there 
might have been people waiting all along the line, peij- 
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haps waiting for days to get to camps ; mothers and sweet¬ 
hearts who had been waiting to get seats in the other 
. coach. If we gave up our seats and took their seats they, 
perhaps, would not get where they were going. To me it 
was undemocratic and humiliating, and we got off. 

Q. Did not the conductor of the train tell you he had 
seats reserved for you in the car reserved exclusively for 
Negro passengers? A. Didn’t he tell me what? 

Q. I will ask the court reporter to read the question to 
you. 

(The pending question was read by the reporter.) 
82 A. I believe he did. 

Q. The truth is that you did not want to go to 
Greensboro that night, is it not? A. I started to Greens¬ 
boro, and I intended to go there. 

Q. And you could have gone to Greensboro if you had 
complied with what you knew to be the race segregation 
laws of the State of Virginia? A. I could have gone to 
Greensboro if I had put my feelings and everything else 
on the state, but I didn’t care to do that. 

Q. You did not buy your tickets from the Pennsyl¬ 
vania Railroad Company to take this trip, did you? 

Mr. Cobb: Mr. Hedrick, I do not follow that 
question. 

Mr. Hedrick: I will ask the court reporter to 
read the question. 

Mr. Cobb: I heard your question, but do not know 
what it means. 

The Witness: One of my representatives bought 
them. 

Mr. Cobb: I do not understand the question. In 
some of the depositions it was cleared up. 

The Court: Of course, I have not read the depo¬ 
sitions. I think it is a proper question. What are 
the grounds for objecting if you are objecting? 
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Mr. Cobb: I want the question made clearer. Fre¬ 
quently I phone for a ticket and send someone frpm 
the office down to get the ticket. I seldom go myself 
—unless I am going down south, when I go mysilf 
to purchase. 

The Court: Let the witness answer the question. 
S3 By Mr. Hedrick: 

Q. Go ahead and answer the question. A. Didj I 
buy the tickets personally? 

Q. Yes. A. No, I did not. j 

Q. Iiow did you acquire those tickets ? A. I went pa|st 
my office in Philadelphia and picked them up. 

Q. I will ask you to repeat your answer. A. I went 
past my office in Philadelphia and picked them up. 

Q. You picked the tickets up at your office in Philadel¬ 
phia? A. That is correct. 

Q. Do you know who bought the tickets from the rail¬ 
road station? A. No; I do not. 

Q. How many tickets did you pick up there ? A. Three. 

Q. When did you arrange and how did you arrange 
get those tickets? A. I called Mr. Jolly, our manager in 
Philadelphia, and told him that I wanted to leave Philadel¬ 
phia on Thursday and that I would be through there from 
New York, and to have the tickets to Greensboro for me. 

Q. For you and who else? A. I didn’t say. I said thre|s 
tickets. | 

Q. You were buying them for this party that 
84 w T as to take this trip? A. That is correct. 

Q. And you do not know how Mr. Jolly got 
them, do you? A. No. He went down and bought themj, 
I guess. 

Q. You say that this train was held up in Alexandria 
for how long, 15 minutes? A. Approximately 15 minutes! 

Q. And during that time the train conductor for thb 
Southern Railway Company was trying to persuade yoii 
and your party to comply with what he said he understood 
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the Virginia law to be, mainly, move from that ear into a 
car reserved exclusively for colored people, where lie had 
arranged and reserved seats for you? A. That is correct. 
, Q. How long was the train held up in Charlottesville on 
' this trip? A. I do not know. I couldn’t say. 

Q. How long would you say it was, according to your 
best recollection? A. I would say 7 or 8 minutes. 

Q. How long was it held up in Lynchburg, Virginia? 
A. Not very long about 5 minutes. 

Q. That was at a time when railroad traffic was prac¬ 
tically at its peak during this present national emergency, 
was it not? 

Mr. Hayes: Your Honor, I object to the ques¬ 
tion. r' 

The Court: The witness may answer if he knows. 

The Witness: I would say yes. 

By Mr. Hedrick: 

Q. There were a great many soldiers on that 
85 train that night? A. Yes. 

Q. You and your party were the only colored 
people on the car that you occupied. A. I don’t know. 
I assume that we were. 

Q. You did not go into car S-l, the car in which the 
Southern Railway conductor told you he had provided re¬ 
served seats for you, did you? A. No. I didn’t go in 
there. 

Q. You stated a moment ago on your direct examina¬ 
tion, in answer to one of the questions your counsel put to 
you, that the officer came on the train in Lynchburg, and 
you described what took place there. I am not asking you 
to repeat what you said, but I wanted to ask you if this 
officer was a police officer of Lynchburg, Virginia? A. He 
had on a police uniform. 

Q. And you understood him to be a police officer of 
the 'City of Lynchburg, Virginia? A. That is right. 



Q. The officer who talked with you and asked you to 
move forward in Charlottesville, Virginia, was a plain¬ 
clothes man, and represented himself as being an agent 
of the railroad, I believe vou said. A. I think so. 

Q. Now, the only police officer that you saw was the 
one in Lynchburg, Virginia? A. That is right. 

Q. You say after you got off the train you stayed a 
while in Lynchburg and caught the next train bafck. 
86 You did not have a bad time there, did you? A. 
Yes, sir. 

Q. I ask you if within a few minutes after you got off 
the train you did not have your pictures taken by yojur 
photographer. A. Yes, sir. Not in a few minutes, hjut 
before we came back. 

Q. Well, it was shortly after you arrived there? jA. 
Yes, sir. 

Q. I will ask you if this picture is the picture takbn 
there; and tell us, please, who appears in that picture with 
you? A. This is a picture of myself and Reverend Jernagfn. 

Mr. Hedrick: If your Honor please, I should lifce 
at this point to ask the court reporter to identify as 
exhibits— 

The Court: Let the Deputy Clerk mark the ex¬ 
hibits. 

Mr. Hedrick: I ask that he identify as exhibits 
these newspaper articles in the order in which w|e 
examined the witness. I believe the first one i]s 
September 4, 1943. 

The Deputy Clerk: The first one is the Washing¬ 
ton Afro-American dated September 3, 1943, and is 
marked Defendant’s Exhibit 1 for identification. 

The next one is the Washington Afro-American of 
November 13, 1943, and is marked Defendant’s Ex r 
hibit 2 for identification. i 

Mr. Hedrick: And I wish you would mark as Def 
fendant’s Exhibit No. 3 the photograph at the bottom 
of the page of that second exhibit. 
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(Washington Afro-American of September 3,1943, 
was marked Defendant’s Exhibit 1 for identification.) 
87 (Washington Afro-American of November 13, 
1943, was marked Defendant’s Exhibit 2 for identi¬ 
fication.) 

(Photograph appearing at lower right-hand cor¬ 
ner of Washington Afro-American of November 13, 
1943, was marked Defendant’s Exhibit 3 for identi¬ 
fication.) 

By Mr. Hedrick: 

Q. Mr. Matthews, I believe you say that you and your 
party had seats No. 7, 8, and 9, on car S-2 of the Southern 
Railway Company, from Philadelphia, Pennsylvania. 

Mr. Hayes: If your Honor please, I did not of¬ 
fer the ticket for seat 9. I expressly retained that 
ticket because I thought it would have to be ex¬ 
plained. 

The Court: If the witness does not know which 
seats the party occupied respectively, all right. 

The Witness: No. I do not know. We occupied 
one or the other of these seats. 

By Mr. Hedrick: 

Q. They were all together, were they not? A. One of 
them was across the aisle. 

Q. But you and Mr. Scott were together? A. That is 
right. 

Q. And Dr. Jernagin sat immediately or directly across 
the aisle from the two seats that were occupied by you and 
Mr. Scott? A. I believe that is correct. 

Mr. Hedrick: I think that is all. Thank you. 

88 RE-DIRECT EXAMINATION by Mr. Hayes: 

Q. With respect to this editorial policy of the 
paper, will you explain for the benefit of these ladies and 
gentlemen of the jury as to what participation, if any, you 
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have in that editorial ? A. As to that editorial, I only r^ad 
it like other people read it. It was written by our ho|ne 
office. When I saw it, it was in the paper. That was prob¬ 
ably written by the editor-in-chief or some other editor 
there. I didn’t know anything about the editorial. I oc¬ 
casionally write an editorial for my paper which pertains 
strictly to Washington, and to it my name is signed. I 
have nothing to do with other editorials in other parts of 
the paper. 

Q. Your paper is printed where? A. In Baltimore] 

Q. And that is the parent office? A. That is correct] 

Q. I think you have already indicated that you see edi¬ 
torials at the same time the reading public see them. [A. 
That is correct. 

Q. Did you write either of these articles? A. I wrcjte 
none of these articles. 

Mr. Hayes: That is all. 

***** 

William J. Scott, 

89 was called as a witness for and on behalf of the plain¬ 
tiffs and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination by Mr. Hayes: 

Q. Mr. Scott, give us your full name, please. A. Wil¬ 
liam J. Scott. 

Q. How are you employed? A. As photographer f(j>r 
the Washington Afro-American. 

Q. Were you so employed in November 1943? A. I 
was. 

I 

Q. Directing your attention to the 4th day of November, 
1943, where were you on that day? A. I was in the office 
of the Philadelphia Afro-American. 

Q. What was your business there? A. I had been loan¬ 
ed there to assist them in Marshall Willson’s absence, who 
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was their staff photographer and had been with them for 
some time. 

Q. Did you have occasion to take a trip on that day? A. 
I did. 

Q. Will you explain with whom you went and from 
where you went? A. Mr. Matthews came past the office 
of the Philadelphia Afro-American in mid-afternoon and 
told me to get my camera, that he was going down to North 
Carolina. I got my camera and went down to one of the 
stations, I forget exactly which one it was, in Phil- 
90 adelphia. We had dinner there. We met Reverend 
Jernagin. We got on the train leaving Philadelphia 
at six-thirty. Mr. Matthews had my ticket, and he showed 
the tickets to the conductor, and the conductor directed us 
to our seats. We rode from Philadelphia to Washington, 
and— 

Q. Let me interrupt right there to ask with respect to 
the seats: What were those seats? A. These are the 
tickets that we used. 

Q. When you say “we,” to whom do you refer? A. 
That is my ticket, and this is Mr. Matthews’ ticket. 

Q. Do you know which of these seats you occupied? 

The Court: Let the record show that counsel is 
exhibiting to the witness the documents heretofore 
marked Plaintiffs’ Exhibits Nos. 1 and 2. 

By Mr. Hayes: 

Q. Do you know which of these seats you personally 
occupied? A. No, I do not. But I do know that I sat on 
the aisle seat and that Mr. Matthews sat next to the window. 

Q. While on this trip did anything unusual happen? A. 
When the train was on its way from Washington to Alex¬ 
andria, the conductor came past, and the checker I think it 
was, was with him. I don’t know what that man’s position 
was, but he was with him. The conductor asked Mr. Mat¬ 
thews for the tickets. Mr. Matthews gave him the tickets, 
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and the conductor in turn gave those tickets to the checker 
and handed to Mr. Matthews two other tickets, and told hitn 
that he would have to move up, that we would both have 
to move up into the next car. Mr. Matthews told him 

91 our tickets were for the seats we were seated in aijd 
that we were going to stay there. The conductor said 

“Well, you know how they will treat you when you git 
down there.” Mr. Matthews said he didn’t know how the^ 
would treat him when he got down there, but he asked for 
the tickets again. Then Mr. Matthews took the tickets baci. 
The conductor told the checker—anyhow, he said something 
about letting somebody know at Alexandria. After we got 
to Alexandria, a man* got on the train who represented 
himself as being an employee of the railroad company. 

Q. On your way down to Washington had your tickets 
been looked at, I mean before that time? A. Oh, yes. 

Q. Had there been any issue raised about your bein<t 
in incorrect seats? A. Not at all. 

Q. Was it verified at that time that you were in the seats 
for which your transportation called? A. Yes. 

Mr. Hedrick: Your Honor, we object to the quesl 
tion as leading. 

The Court: The objection is sustained and th<^ 
answer is stricken because the question is leading. 

By Mr. Hayes: I 

Q. What was done with respect to identification of your! 
seats as far as vour transportation was concerned? I mean, 
before you got into Washington what was done by the con¬ 
ductor? A. The conductor didn’t do anything. 

Q. Did he examine the tickets? A. Yes, sir; he 

92 examined the tickets. 

Q. He did examine your tickets, you say? A. 
Yes, sir. i 

Q. W 7 as any issue raised prior to the time when you , 
got into Washington with respect to your being in seats 
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other than those to which you were entitled? A. No issue 
at all. 

Q. When you did get into Washington—or, I mean, af¬ 
ter you started out of Washington you were approached? 
A. That is correct. 

Q. I believe you indicated that someone said you would 
get in touch with somebody at Alexandria? A. Yes, sir. 

Q. How about that? A. A gentleman got on the car, 
and he said he was an employee of the road, and that he 
would like us to move into the next car. 

Q. Who was it that told you to get in touch with some¬ 
one else at Alexandria? A. The conductor told the porter 
or the checker who was with him. 

Q. Go ahead. A. When we got to Alexandria a gentle¬ 
man came into the car and the conductor showed him where 
we were, and he talked to us about moving into the next 
ear. Well, we told him our tickets called for those seats, 
and that we were perfectly comfortable in those seats, and 
that we were going to stay there. 

Q. What comment, if any, did he make when you said 
your tickets called for those seats? A. X don’t re- 
93 member any conversation. 

Q. Go ahead. A. He talked with us between 10 
and 15 minutes, until the conductor came past. In the 
meantime the conductor had gone around collecting other 
tickets, and then he came back and said we were holding 
the train up, and he said, “Go ahead, boys, and get into 
the next car.” We told him we were not going to get into 
the next car. After we left Alexandria we went on to 
Charlottesville, the next stop. 

Q. Between Alexandria and Charlottesville did any¬ 
thing occur? A. Nothing. 

Q. When you got at Charlottesville what occurred? A. 
There the conductor brought another man on the car, who 
said his name was Sergeant Baker, and he told us to move. 
We asked him why. He said, “Because this is a white car.” 





We told him that we had tickets for those seats and intend¬ 
ed to stay there. So he got off the train, and we went on 
down to Lynchburg, Virginia. When we got to Lynchbujrg 
the car was blacked out, I mean all of the lights were off, 
and the conductor came down the aisle and flashed his ligjht 
in my face and said, “Here is one.” Then he flashed lijis 
light in Mr. Matthews’ face and said, “Here is another 
one.” Then he flashed his light across the aisle and saijl, 
“There is another one.” The police officer said we would 
have to move up into the next car or get off the train. Wje 
said, “Wo won’t get up into the next car.” Then he said, 
“If you don’t, I will force you off.” So we got off. 
04 Q. How was that police officer dressed? A. Hp 
was dressed in a police uniform. I think he ealleil 
himself Lieutenant Smith of the Lynchburg Police Depart¬ 
ment. 

Q. Did he have any weapons in sight? A. I didn’t se^ 
any weapons. 

Q. You say there was some conversation with respect 
to forcing you to do something. What was that? A. We 
asked him—or we told him we wouldn’t go up into the front 
car. He said, “If you don’t go up there I will force you off; 
the train.” So we got up and got off the train. | 

Q. How long were you in Lynchburg? A. Between an 
hour and an hour and a half. 

Q. You then returned to Washington? A. That is right.! 

Q. What if any effect did that have on you, forcing you| 
to get off the train? A. Well, it meant we would get into, 
Greensboro late, and also— 

Q. I think you misunderstood my question. How did it 
affect you, as to the way you were required to do what you 
have indicated? A. To get off the train? 

Q. Yes. A. Well, it was disturbing to get off the train 
in the middle of the night. We were perfectly comfortable, 1 
and we had to go upstairs and sit in the rest room and wait 
until another train came. 
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j 

Q. You say it was disturbing. What do you mean 
j 95 by “disturbing’’? 

Mr. Hedrick: Your Honor, I object to the ques¬ 
tion. 

The Court: What was the question? 

Mr. Hayes: These suits charge that they were 
humiliated and so on. 

The Court: I will sustain the objection. 

j By Mr. Hayes: 

Q. What if any feeling did you have with respect to 
! this matter? 

Mr. Hedrick: Your Honor, I object. 

The Court: The objection is overruled. 

The Witness: I resented being moved. Three 
times we had been molested on the trip down there. 
I didn’t like being molested. 

Mr. Hayes: We are having a little conference 
about your Honor’s ruling. Did your Honor rule 
that I am not to ask the witness what he meant by 
“disturbing”? 

The Court: Yes. 

Mr. Hayes: Your Honor, I now wish to offer these 
two tickets that have been identified. 

The Court: These two tickets will now be received 
in evidence. 

(Southern Railway System coach reservation and 
identification check for seat 7, car S-2, marked Plain¬ 
tiff’s Exhibit No. 1 was received in evidence.) 

(Southern Railway System coach reservation and 
identification check for seat 8, car S-2, marked Plain¬ 
tiff’s Exhibit No. 2 was received in evidence.) 

Mr. Hayes: Ladies and gentlemen of the jury, this 
96 first one is “Southern Railway System coach reser¬ 
vation and identification check, The Southerner, Seat 
7, Car S-2, leaves 6:14 p. m. from Philadelphia, Pa., 
date November 4, ’43, to Greensboro, N. C., ticket 




No. 47184. This check, good only in connection with 
rail ticket indicated above, should be shown whpn 
boarding train and presented to conductor wijth 
ticket. Passenger should retain for identification 
and show to conductor upon request. Good only pn 
date stamped on back hereof. Not good for pas¬ 
sage. Has no cash or refund value.” 

The other one is exactly the same thing, except 
it is for Seat 8, Car S-2. 

That is all for this witness. 

CROSS EXAMINATION by Mr. Hedrick: j 

Q. Mr. Scott, I believe Mr. Matthews is your superior 
on the Afro-American. A. That is right. 

Q. He took you on this trip with him; is that correct? 
A. That is right. 

Q. Are you the only photographer of the Afro-Amer¬ 
ican? A. No. 


Q. What other photographer did the Washington Afro- 
American have at that time? A. The Washington Afro- 
American didn’t have any other photographer. 

Q. Then you were the only photographer of the Wash¬ 
ington Afro-American at that time? A. That is right. 
97 Q. And you are the only photographer for the 
Washington Afro-American since that time and up 
until the present time? A. The only staff man, yes. 

Q. You were going with Mr. Matthews to Greensborcj, 
North Carolina, you say, to do some important educational 
work at A. & T. College? A. We were going to A. & Tj. 
College, that is right. 

Q. And you have not been back since, have you? A. i 
have not. 

Q. And no other photographer from the Afro-American^ 
Washington edition, has been back there? A. Not that I 
know of. 

Q. Insofar as you know, nobody from the Washington 
Afro-American has been to Greensboro to transact th^ 
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business that Mr. Scott says he was going there to transact? 
A. You mean Mr. Matthews? 

Q. That Mr. Matthews said he was going there to trans¬ 
act on the occasion of this trip. A. Not so far as I know. 

Q. You were familiar with the race segregation laws of 
Virginia, were you not? A. I know they have Jim Crow 
cars. 

Q. Which to you means that the railroads have cars set 
apart exclusively for Negro passengers and cars set apart 
exclusively for white persons? A. That is right. 

Q. And you knew from the time you started until the 
time you got off that you were on a car that was provided 
exclusively for white persons? A. Not up until 

98 we crossed the river into Virginia. 

Q. You did not see any Negroes on that car, did 
you? A. No, sir. 

Q. You saw that the car was filled, practically, with 
white people? A. Yes. But I know they don’t have any 
Jim Crow cars in Pennsylvania. 

Q. That is not what I asked you. I asked you if you 
did not know you were on a car provided exclusively for 
white people. 

Mr. Cobb: Where? 

Mr. Hedrick: I am interrogating the witness. 

Mr. Cobb: Your Honor, I think counsel should 
clear up that inquiry, because we have debated this 
question a good bit. Where is he talking about the 
car being exclusively for white people? 

The Court: I suggest that he start in Pennsyl¬ 
vania and inquire going on south. 

• • • • • 

99 “Question. You saw that there were no colored 
people on that car when you got on the train in Penn¬ 
sylvania, did you not?” 

A. No. There were no other colored people on that car. 
Q. And you and your party were the only colored peo- 




pie on that car, as far as you remember it? A. Mr. Math 
thews, Reverend Jernagin, and I. 

Q. I say, you and your party. A. Yes, sir. 

Q. The Southern Railway conductor told you and your 
party when he went to you after the train drew out of th<^ 
terminal station and into Virginia, that he was only unj- 
dertaking to comply with the segregation laws of Virginia!, 
and that that was why he asked you to go into the forward 
car, did he not? A. I don’t remember him saying that; 

100 Q. Do you mean that he did not tell you that was 
the reason he asked you to go to the forward car4 

A. I said I don’t remember him saying that. 

Q. You took the picture of Mr. Matthews and Dr. Jerna-j 
gin in Lynchburg, did you not? A. I did. 

Q. Is this the picture you took? A. That is the picture \ 
Q. Did you have your own picture taken? A. I couldn’i 
very well have my picture taken, for I made it. 

Q. Could not Dr. Jernagin and Mr. Matthews use your 
camera? A. They are not photographers. 

Q. That was shortly after you got off the train that the; 
picture was taken? A. Not directly afterwards. They 
had to go to get some sandwiches and coffee. 

Q. They wanted to get sandwiches and coffee to have 
with them in the picture? A. They wanted sandwiches 
and coffee because they were hungry. 

Q. All three of you came back to Washington just as! 
quickly as you could get back after you got off the train in 
Lynchburg, did you not? A. Took the next train back to 
Washington. 

Q. And insofar as you know, none of you have ever 
'been back to North Carolina? A. Not so far as I 
know. 

101 Mr. Hedrick: I think that is all. 

Mr. Hayes: No further questions. 




William Henry Jernagin, 

105 was called as a witness for and on behalf of the 
plaintiffs and, having been first duly sworn, was 

examined and testified as follows: 

Direct Examination by Mr. Hayes: 

Q. Your full name, please, Reverend. A. William Hen¬ 
ry Jernagin. 

Q. You are a minister of the gospel I believe? A. Yes. 
Q. Where is your church ? A. In Washington, at 3rd 
and R Streets, Northwest. 

Q. For how long a time have you been a minister of the 
gospel? A. I have been a minister of the gospel for about 
56 years. 

Q. And you have been at this particular church for how 
long? A. A little over 32 years, 32 years last fall. 

Q. Directing your attention, Reverend Jernagin, to 
November 4, 1943, were you at any time during that day 
in Philadelphia? A. Yes. 

Q. What was the occasion of your going to Philadel¬ 
phia? A. My occasion was to hold a meeting in 

106 connection with the Interdenominational Ministerial 
Alliance there, and in the interest of the Fraternal 

Council of Negro Churches. 

Q. Was such a meeting held? A. Yes. 

Q. Did there come a time subsequently on that day that 

you were in company with Mr. Matthews and Mr. Scott? 

• • * • • 

Q. At what time did you see them?- A. I don’t know’ 
just exactly the time, but I know it was not very long before 
my train time, because when I got down there the man who 
carried me rushed me down there, say sometime before 6 
o’clock. But the exact time I really cannot say. 

Q. At that time, sir, did you accompany Mr. Matthews 
and Mr. Scott on to the train? A. Yes. 

Q. Where, sir, did you all go in the train? A. Wo 
went in car S-2. 
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Q. Did you have seats designated in that car? A. Ye|s. 
Q. And did you occupy the seats that were so designat¬ 
ed? A. Yes. 

Q. After the time that you got on the car did anything 
happen, I mean between there and Washington? A. 
No. 

107 Q. Were your tickets examined? A. Oh, yes. 

Q. And you continued to occupy those seats? 

Yes, sir. j 

Q. When you got to Washington what happened herej? 
A. After the train pulled out from the station the conduc¬ 
tor came around, and when he came to me for my ticket he 
said, “I will have to move you into another car.” I said, 
“No. I am perfectly satisfied.” “But,” he said, “I wiljl 
have to move you into another car”. 

I said, “No, you don’t have to move me. My ticket cad^ 
for this seat in this car”. 

Q. When you say you left the station, what station dd 
you mean? A. The Union Station here in Washington. 

Q. Go ahead with your answer. A. Then he said; 
“Well, you know the laws of Virginia, don’t you?” 

I said, “Yes, but I am an interstate passenger yoh 
know”. 

Q. What was your answer right there? A. The con- 1 
ductor said, “Well, you know the laws of Virginia, don’t 
you?” | 

Q. And what did you say? A. I said, “Yes, sir; but 
I am an interstate passenger”. j 

The Court: You may proceed, Mr. Hayes. 

By Mr. Hayes: 

Q. Was there any other conversation at that time? A. 
Well, he said, “We will have to uphold the laws of Vir¬ 
ginia” and passed on. He didn’t say anything more 
to me at that time. 

The Court: I did not hear that last statement. 


108 



The Witness: When Mr. Hayes asked me if there 
was anything else that he said, I answered that he 
said, “We will have to uphold the law’s of Virginia”. 

The Court: And then the conductor passed on? 

The Witness: Yes, sir; he passed on then. 

By Mr. Hayes: 

Q. When were you again accosted, if you w’ere accosted 
again? A. When we got to Alexandria a gentleman came 
in, a plains clothes man, and I don’t know who he was, but 
he invited me to go into the next coach. I told him “No, 
this is my seat. I have a ticket for it, and this is my car”. 

He said, “Yes, but you know in Virginia the laws of 
Virginia do not allow w’hite and colored to ride together”. 

I said to him, “Well, I am an interstate passenger, not 
an intrastate passenger”. 

He said, “Yes, but you know’ the law’s of Virginia and 
they do not allow’ w’hite and colored passengers to ride in 
the same car”. 

And he said, “I w’ill tell you one thing, the conductor 
will see that you get a nice seat in there.” 

I said, “Why should I be disturbed when my ticket calls 
for this seat in this car?” 

He said, “Then you will not go in the other coach?” 

I said, “No. I am not going to move”. 

So then the conductor came back, and of course he said, 
“You boys are making trouble for yourselves”. 
109 He seemed to call us all boys, you know. I said, 
“No, I am not making any trouble. I am not dis¬ 
turbing anybody, because my ticket calls for this seat in 
this car.” 

He said, “Well, you are talking about a pullman”. 

I said, “No, I am talking about the reservation that I 
have. I have always been riding on these trains, and what¬ 
ever reservations I have had I have never been disturbed 
before. Nobodv has ever disturbed me for 20-odd years”. 
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So after a long time the train pulled out. But before 
that he said, “You are holding up the train.” 

I said, “No. I am trying to be peaceful and law abid¬ 
ing”. 

Then he left, or at least the train pulled out. 

Q. Had the train been held up? A. Yes. He said We 
were holding that train there, probably around 15 minutes. 
I don’t know about the time; 1 don’t know just the time. 

Q. Did there come a time when there was any addition¬ 
al conversation? A. After we got to Charlottsville, Vir¬ 
ginia, another gentleman came in there, a tall, slim gentle¬ 
man, and 1 didn’t know his name, but he came in and say.f, 
“You have been invited to go into the next coach.” 

I said, “Yes, but I am not going.” 

He said, “You are not going?” 

I said, “No.” 

Then he said, “What is your name?” 

He talked out very loud. I said, “Well, my name ik 
Reverend W. H. Jernagin.” 

110 He said, “Where do you live?” 

I said, “I live in Washington, at 1341 3rd Streep, 
Northwest.” 

He wrote my name down, and then he went on over tp 
Mr. Matthews and Mr. Scott. I don’t know all that he said 
to them. I was a little farther down than they were. He 
went over there and seemed to be taking down their namei 
and addresses. Then, when he was through with them, h(| 
came back to me and said, “You are not going to move?*j 

I said, “No, sir”, and he left. 

Q. Where was the conductor of the train during this! 
time? A. Oh, the conductor brought each one in and point¬ 
ed us out before the whole coach of people, and says, 
“There they are. This is one over here, and there are the 
others over there”. Every time they came in the conductor 
brought them in. 

Q. Did there come a time when there was any addition- 
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al difficulty? A. Yes. It was when we got to Lynchburg. 
Of course, I was asleep then. I had dropped off to sleep in 
my seat. Then I heard the conductor pointing us out again 
with his loud voice and saying, “There they are. Two are 
over there and one over here”. He pointed to me on my 
seat. I saw there was a policeman that he was talking to. 
He was pointing us out to the policeman. Then the police¬ 
man said, “Well, where do you want them to go?” 

The conductor said, “I want them to go into the next 
coach.” 

Then the policeman said to me, “Well, you have 
111 been invited to go into the next coach.” 

I said, “Yes, sir; but I am not going.” 

He said, “You are not going?” 

I said, “No. I bought my ticket in Philadelphia. I am 
an interstate passenger, not an intrastate passenger. I am 
just passing through Virginia and am not subject to the 
local laws applying to intrastate passengers.” 

The policeman said, “Don’t be bothering me and taking 
up my time telling me where you bought your ticket and 
what you are not subject to. I want to tell you that you 
are not in Philadelphia. You are in Virginia, and we are 
going to uphold the laws of Virginia.” 

I said, “Well, I am violating no law.” 

He said, “But you are going into that other coach or 
you are going to get off this train.” 

Hooked up at him and said, “I am not going to get off un¬ 
less vou force me off.” 

He said, “Well, I am going to force you off here if you 
don’t go in the other coach. Are you going into the other 
coach?” 

I said, “No. I am not going in there because I don’t 
have any right in there under this ticket.” 

He said, “Well, you are going in there or else you will 
have to get off the train.” 

I said, “Are you forcing me?” 
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He had his gun on him and had bis billy, and looked like 
he might weigh over 200 pounds. 

The Court: All of this was said by the policemain 
and not by the conductor? 

112 The Witness: Yes, sir; by the policeman. 

Mr. Hayes: When your Honor says “all of thisf’ 
I think there is some mistake. There is one par¬ 


ticular part of the answer made by the witness, mi- 
less I am in error, in which he related what the con¬ 
ductor said. 

The Court: Clear that up. I want to know what 
was said by the policeman, and what was said by thfc 
conductor. 


Mr. Hayes: My recollection is that the witness 
says the policeman asked the conductor, “Where d<j> 
you want them to go?” and that the conductor ref 
sponded by saying, “I want them to go into the next 
coach”. 

The Court: First right there, it was the police! 
man who was talking? 

Mr. Hayes: Yes, your Honor. But before that 
the witness said the conductor was talking. 

The Court: Suppose you clear that up for me. 

By Mr. Hayes: 

Q. Where you say, “I want them to go into the nextj 
coach” who was talking? A. The conductor. And during! 
the conversation I said I wouldn’t get off except if he forc¬ 
ed me off, and then he said, “lam forcing you off”. 

The Court: He said what? 

The Witness: He said, “I am forcing you off”.! 
Of course when he said what he did to me I looked 
up at him and asked was he forcing me off and he 
said, “Yes”. He was talking like he was angry, and 
he had a very heavy voice. I said, “ Well, I am get¬ 
ting off under protest because I want to be a law 
abiding citizen as far as I understand it, and as a 
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j 113 minister of Jesus Christ I do not want to be dis¬ 
orderly^. 

Of course, they have beat up a lot of people— 

Mr. Hedrick: Your Honor, I object to that. 

The Court: The objection is sustained, that latter 
part of the answer is stricken, and the jury is in¬ 
structed to ignore it. 

By Mr. Hayes: 

! Q. You said you did not care to be, what? A. Beat up 
i too. 

* Mr. Hedrick: Your Honor, we are objecting to 

that 

j The Court: What was that answer? 

Mr. Hedrick: He said he didn’t care to be beat up 
too. 

The Court: I sustain the objection. 

Mr. Hayes: 1 am sorry, your Honor, if I had not 
understood your ruling. 

The Court: I ruled out that part of the answer 
made by the witness relating to some other instance. 
The witness will not refer to any other incident 
j that somebody may have told him about. 

Mr. Hayes: Your Honor, my question had noth¬ 
ing to do with that. 

The Court: Proceed. 

By Mr. Hayes: 

Q. Dr. Jernagin, you started to say “I didn’t care to 
be—” and what was the rest of that statement? A. That 
I didn’t care to be beat up. 

j Mr. Hedrick: Your Honor, we object to that and 

move that it be stricken. 

j The Court: Does not that give the witness’s rea- 

i 114 son for getting off the train? He said he was in- 
1 structed to get off. I will leave that in. 







By Mr. Hayes: 

Q. Did you have any further conversation with the 
conductor f A. Yes. After I got off the train—well, I 
asked the conductor his name, and also the policemajn. 
And I said, “I have no ticket. Give me my ticket baekf’. 
So the conductor—or I don’t know whether it was the cojn- 
duotor or the man talking with him, but they handed me 
my ticket. 

Q. Dr. Jernagin, I show you this paper and ask you if 
this is what they handed to you? A. I don’t know. This 
wasn’t my ticket. 

Q. The ticket that you had was for what car? A. 
It was for S-2, and was from Philadelphia. 

Q. And you had never bought any ticket from Alexan¬ 
dria? A. Oh, no. The checker came in and wanted to giye 
me a ticket, but I wouldn’t give up the other ticket. I said, 

I 

“No, I am not going to accept this ticket.” 

The train conductor took up my ticket. 

The Court: T'he question propounded to you }s 
whether that is the one he gave you, if you know. 
The Witness: Well, he gave me a ticket. 

The Court: But you are not certain that that is 
the ticket? 

The Witness: I know this is not the ticket I 
had. | 

By Mr. Hayes: 

115 Q. This is the one you turned over to us? A|. 

Well, that is the ticket he gave to me, but that is not 
my ticket. 

Mr. Hayes: If your Honor please, I want to offeJ* 
this ticket in evidence. 

The Court: He turned that over to you, did he? 
The Witness: I believe it was the checker. J 
don’t know what he is called on the train. The con| 
ductor was there and I asked the conductor, “Where 
is mv ticket?” 
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The Court: A man connected with the railroad 
company gave it to you? 

The Witness: Yes, sir; the man who went around 
, with the conductor. 

Mr. Hedrick: Will you let me see that ticket, Mr. 
t Hayes l 

Mr. Hayes: Here it is. 

The Court: Has that ticket been marked? Or, 
are you objecting to it, Mr. Hedrick? 

Mr. Hedrick: I have no objection to that paper 
being offered. 

;; Mr. Hayes: Then I offer it in evidence. 

The Court: It will be received in evidence, 
i (A ticket for seat H-2, car S-l, was received in 

evidence and marked plaintiffs’ Exhibit No. 3.) 
j Mr. Hayes: Ladies and gentlemen of the jury, 

you will remember that on yesterday I read from 
the other two tickets that were introduced in evi¬ 
dence. I called your attention to the fact that they 
referred to certain seats, being seats 7 and 8 in car 
S-2. This ticket reads, “Southern Railway System, 
j Coach reservation and identification check. Seat 

H-2, car S-l, leave 9:05 p. m., from Alexandria, date 
116 11-4-43, to Greensboro, tickets numbered 47,184 and 

, 47,185.” 

% 

1 The Court: You may proceed with your exam¬ 

ination, Mr. Hayes. 

By Mr. Hayes: 

Q. Reverend Jernagin, did you at any time occupy a 
seat in car S-l? A. No. 

■ Q. You occupied during your entire travel a seat in car 
S-2, together with the other two plaintiffs in this cause? 
A. Yes. 

Q. Did you at any time purchase a ticket from Alexan¬ 
dria, Virginia? A. No. 
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Q. Did you make any subsequent purchase from the 
time you purchased your ticket in Philadelphia to g<j to 
Greensboro? A. No. j 

Q. When you were put off the train in the manner you 
have described what effect did it have on you? A. Well, 
it had a great effect on me, because I was very much iup- 
set, being disturbed as I was after purchasing the ticket, 
and because I had travelled South for 20-odd years, j 

The Court: The latter part of the answer is hot 
responsive to the question. 

Mr. Hedrick: And we are objecting to it. 

The Court: The witness will stick to the question. 

Bv Mr. Haves: i 

A V 

Q. You may proceed. A. Well, I was very much dis¬ 
turbed and humiliated before the whole coach of 
117 people, because the conductor kept coming around 
and pointing us out before the whole coach of people, 
and saying, “There they are/’ And, of course, he safd, 
“You are disturbing us and giving trouble.” 

But we were trying to be as quiet as we possibly cou|d. 
When we got off—well, I felt that I was a law abiding 
citizen, and when they put us off of course we were vefy 
much humiliated to have a policeman force us off the train 
there in the presence of all those people, after all thoke 
years, because I had tried to work— 

Mr. Hedrick: Your Honor, we object to that. 

The Court: The objection is sustained. 

Mr. Hayes: You have answered my question, Djr. 
Jernagin. 

The Court: Proceed, Mr. Hayes. 

By Mr. Hayes: 

Q. Reverend Jernagin, what was your reason for goin^ 
into North Carolina? A. Our office here, the Fraternal 
Council of Negro Churches, was connected with the Inter¬ 
denominational Ministerial Conference, and we had eleven 
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denominations, and we were acquainting the ministry with 
that work, and were trying to hold ministerial conferences 
to acquaint the leaders with the work we were doing. I 
had arranged with Dr. Hairston, or I had wired to Dr. 
Hairston at Greensboro asking him to arrange a conference 
j there for Friday morning, early Friday morning. 

; Q. Did you go to that conference? A. No. 
i Q. What did happen, sir? A. Well, when I was 

; 118 forced off the train at Lynchburg there was no train 
then to carry me there -that would put me back in 
Washington on Friday night where 1 had to attend a 
I business meeting. So we stayed there for a while, until 
j a train came that was coming back to Washington. And 
of course I just wired to Dr. Hairston that I would not be 
able to get there, that I was forced off the train and was 
returning to Washington. 

Q. And you did return to Washington? A. Yes. 

Q. I understood you to sav that you came back to Wash- 
| ington because of some engagement here? A. Oh, yes. 
There was to be a business meeting at my church that Fri¬ 
day night. 

i Mr. Hayes: You may inquire, Mr. Hedrick. 

I CROSS EXAMINATION 'by Mr. Hedrick: 

Q. Dr. Jernagin, I believe you are a member of the 
f Federal Council of Churches of Christ in America, the 
J headquarters of which are in New York. A. Yes, sir. 
j Q. That organization is concerned with relations be¬ 
tween white and colored people, is it not? A. Yes, sir. 

Q. For a number of years you have been interested in 
relations between the white and colored races? A. Yes, 
» sir. 

Q. You have been particularly interested in the ques- 
* tion of civil rights of colored people in their relation 

119 to white people, have you not? A. I do not know 

, that I understand what vou mean. 

1 

ft 
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Q. I say, you have been particularly interested in the 
question of civil rights of colored people in relation to white 
people. A. Yes, an American citizen. 

Q. I do not understand you. A. I say yes, as Ameri¬ 
can citizens. 

Q. You are also interested in abolishing all laws rela¬ 
tive to race segregation, are you not? A. Yes, sir. I 
would like to do that if possible. 

Q. And that was your main interest on this trip? A. 
No, sir. 

Q. You and Mr. Matthews have been close associates i]or 
a number of years, have you not? I mean Mr. Ralph Mat¬ 
thews? A. Not closely associated. Mr. Matthews lias 
been in the newspaper business, and I, of course, would 
naturally meet up with 'him at different times. 

Q. But you have been closely identified with the news¬ 
paper, the Afro-American, have you not? A. Only to read 
it. 

Q. Is that all? A. That is all. j 

Q. Dr. Jernagin, you are certain about that, are yoh? 
A. What? 

Q. That you have been identified with the newspaper 
only to read it? A. Yes. That is what I said. I said, to 
read it and the welfare of the people. 

Q. Dr. Jernagin, you gave your deposition in this 
120 case, did you not? A. Yes, sir. 

Q. Doctor, before going into that I will ask yjju 
about Mr. Scott: Mr. Scott is the other plaintiff in tips 
cause. You have been rather closely associated with hpn 
as photographer of the Afro-American, have you not? A. 
Yes. He has taken pictures both of my church and bf 
some meetings. 

Q. And has published them in the Afro-American? 
A. Yes, sir. 

Q. Now, Dr. Jernagin, T hand you your deposition takpn 
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in these causes and ask you to turn to page 25. At the 
top of page 25, about three or four lines down. Do you 
find it there? A. Yes, sir. 

Q. Starting with “as a result of your connection—” 
do vou see that? A. Yes, sir. 

The Court: Mr. Hedrick, are you asking the wit¬ 
ness if he made certain statements in his deposition ? 
Mr. Hedrick: Yes, your Honor. 

The Court: Then read his answers and ask if he 
made them. 

By Mr. Hedrick: 

Q. I will ask you if you made the statements in answer 
to questions propounded to you by your counsel, as follows: 
“Question: As a result of your connection with these or¬ 
ganizations and Mr. Matthews being connected as one of 
the publishers of the Afro-American, you and he 

* 121 frequently come into contact? Answer: Yes, sir.” 

j Did you make that answer? A. Yes, sir. 

The Court: Counsel is asking you if you an¬ 
swered it the way it is stated in the deposition. 

• The Witness: Yes, sir. 

» The Court: The time will come to answer when 

j counsel has finished his question. 

| The Witness: I am sorry. 

{ The Court: You had not finished your inquiry, 

• had you, Mr. Hedrick? 

Mr. Hedrick: I had finished that one. 

The Court: Our usual wav is to repeat the ques¬ 
tions and answers, and then ask if the witness made 
such answers. 

. Mr. Hedrick: The witness said he did. 

: The Court: I think he felt that you were asking 

i the question again. 

j Mr. Hedrick: Your Honor, I will try to make that 

* clearer. 
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By Mr. Hedrick: 

Q. Your counsel also propounded this question to you 
and you gave this answer: “Question: Does Mr. Mat¬ 
thews publish your meetings? Answer: Yes, sir.” Did 
you make that answer? A. Yes, sir. 

Q. Your counsel also asked you: “Question: NcW, as 
to Mr. Scott, what is he?” And you made the answer: 
“Answer: The photographer.” Is that correct? 

122 A. Yes, that is correct. He is a photographer. 

Q. Your counsel then asked you: “Question: 
Does he travel around from place to place to take pic¬ 
tures?” and your answer was: “Answer: Yes, sir.” 
Was that your answer? A. Yes, sir. 

Q. Your counsel then asked you, did he not: “Ques¬ 
tion: And they are published in the Afro-Americaji?” 
And your answer was: “Answer: Yes, sir.” Was fhat 
vour answer? A. Yes. 

The Court: What is your answer? Did yoi} so 
testify? j 

The Witness: Yes, sir. 

The Court: The question is, whether you so tes¬ 
tified. 

The Witness: I told him, yes. 

• • * • • 

123 By Mr. Hedrick: j 

Q. Dr. Jernagin, did you speak to a colored attend¬ 
ant on the train at any time on this trip, a porter who ca)me 
through the train? A. No; I don’t remember it if I <$id. 

Q. I ask you now to refresh your recollection. A. I 
don’t remember. 

Q. I ask you to refresh your recollection. Did you not 
ask the porter, or a colored attendant on that car which pou 
were riding on, at what time the train would get to Lynch¬ 
burg? A. I don’t know. I might have. I can’t remember 
whether I asked the porter or not about the time of the train. 
I don’t remember. 
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Q. You were interested in knowing at what time you 
would get to Lynchburg, were you not? A. No. There 
was nothing to make me interested about the time of getting 
j to Lynchburg. I might have asked him when I got to 
Greensboro, but not Lynchburg, because I was not going to 
Lynchburg. 

Q. This trip had been prearranged between you and Mr. 
Matthews, had it not? A. No, the trip had not been prear¬ 
ranged. A few days before I was going to Philadelphia to 
this meeting, we met, and I don’t know just how the meeting 
j came about, but in talking to him I said “Well, I am going 
| to North Carolina.” And I think I said next week, or some- 
* thing of that kind. 

He said, “Well, I am going down there to A. & T. Col¬ 
lege.” 

I said, “Is that so.” “About what time are you go¬ 
ing?” 

124 He said, “lam going next week.” 

I said, “I am to be in Philadelphia on Thursday to 
{ hold a meeting, and I will go from there.” 

He said, “I will be in Philadelphia that day,” or some¬ 
thing like that. 

i At any rate, he said, “I will be in Philadelphia that day.” 

j I said, “Well, if that is true, then why not go together?” 

J or something of that sort, 
j He said that would be all right. 

! I said, “Well, I will be glad to accompany you there.” 

Q. So it all just happened, that you both were going to 
be in Philadelphia on the same day? A. He said he was 
going to be up that way. 

j • • • • # 

i The Witness: I did not mean that we met in Phil¬ 

adelphia. That first meeting was in Washington, 
' when I told Mr. Matthews about my proposed trip, 

not in Philadelphia. 










By Mr. Hedrick: 

Q. And it was all just a coincidence that j;his 

125 meeting took place, is that it? 

Mr. Hayes: Your Honor, I object to that ques¬ 
tion. That is practically the same question as be¬ 
fore. 

The Court: There must be reasonable latitude al¬ 
lowed on cross-examination. 

126 By Mr. Hedrick: 

Q. Will you now answer the question? A. It was 

not prearranged as such. 

* # * # # 

Q. You say that you were going to Greensboro on really 
important business? A. Yes. To hold a conference after 
this Ministerial League in Philadelphia. 

Q. You were going to hold that meeting on the mornfng 
of Friday the 5th day of November, 1943? A. Yes. 

Q. At what time was the meeting to be held ? A. I ask¬ 
ed Mr. Hairston to arrange it early that morning because 
I would have to return to Washington. 

127 Q. What do you mean by “early”? A. Early in 
the morning, because I would get in there at 2:40 

o’clock on that train. I told him to arrange it early because 
I would have to return to Washington. 

Q. You were going to have a meeting with all of the col¬ 
ored denominations in Greensboro, weren’t you? A. I 
asked him to arrange a conference with the Interdenomina¬ 
tional Ministerial Alliance, for as many as could be there. 

Q. There are dozens of them in Greensboro, are there 
not? A. I reallv don’t know that. 

w 

Q. Do you mean to say that you wired to a man jin 
Greensboro, North Carolina, by the name of J. H. Hair¬ 
ston? A. Yes, sir. 

' — 

Q. Let me finish my question: Do you mean to say thjat 
you wired to a man in Greensboro, North Carolina, by t]he 
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name of J. H. Hairston, to arrange a meeting for you for 
the preachers representing the interdenominations, or the 
several colored denominations, in Greensboro, and you left 
Washington without knowing what time that meeting would 
be held? 

• • • • • 

128 A. Yes, I did, because I had asked him to arrange 
it for early that morning. 

Q. Well, what did you have in mind when you said, 
“early”? A. Well, 1 repeat that I said that I had to re¬ 
turn back to Washington, and I wanted it early that morn¬ 
ing so I could get the train back to Washington. 

Q. About what time of day? A. Well, 1 didn’t name 
the time of day. 1 left that to Air. Hairston, but as early 
as possible. I did not know what arrangement he had 
made until I arrived. 

Q. At what time did you have to leave Greensboro? A. 
I understood that 1 would get a train out of Greensboro at 
an hour that would put me back in Washington that 

129 evening. 

Q. What hour? A. I don’t remember just now 
the hour. That was the reason I wired him to have it early, 
but as to the hour I didn’t know. 

Q. You took a trip from Philadelphia, Pennsylvania, to 
Greensboro, North Carolina, to meet an appointment some 
time during the morning, not knowing what time you could 
leave Greensboro to get back to Washington to attend an¬ 
other important meeting, in Washington, on Friday night; 
is that so ? A. I told you that I had the understanding that 
I could get a train back. I don’t remember now just what 
hour I would get a train there. 

Q. I will ask you if the only train you could take in 
Greensboro to get back to Washington left about 11 o’clock 
Friday morning; if you do not know that that is true? A. 
No. I don’t know just what it was. It is not in my mind 
just what time that train left. 
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Q. I will ask you if it is not a fact that when you left 
Philadelphia you did not even know where the meeting 
would be held in Greensboro, or the names of the persons 
or the person who expected to attend that meeting, except J. 

H. Hairston? A. That is all that I knew. 

# # * • # 

130 Q. Dr. Jernagin, that meeting was really so unim¬ 
portant that you have never held it to this day, have 

you? A. Not at Greensboro. I held it in North Carolina, 
but not at Greensboro. 

* * * * * 

Q. The fact is that you have never held the meeting in 
Greensboro that you went down there to hold, have you? 
A. No. | 

Q. Dr. Jernagin, the fact is that after this incident bfoke 
in Lynchburg, Virginia, you and the other members of| the 
party took the first train that you could get back to Wash¬ 
ington. A. Yes. The first train that would return ub to 
Washington. As I said, we did not have one that wtiuld 
put me in Greensboro and then bring me back to Washing¬ 
ton that night. 

Q. Dr. Jernagin, you say that you have been traveling 
on railroads through the South for 20 years? A. ^es, 
sir. 

Q. And you have been travelling on the Southern Rail¬ 
way for 20 years? A. Off and on. 

131 Q. And you pretty well know the schedules of 
trains through Virginia, do you not? A. No. Idpn’t 

know all of the schedules. 

Q. You stated a moment ago to your counsel that you 
did not continue your trip because there was not another 
train which would put you in Greensboro, did you not? A. 
Not in time for the meeting. j 

Q. Now, I will ask you if it is not a fact that No. 39 Ijeft 
Lynchburg at 3:25 a. m,, and arrived at Greensboro at 6|:05 
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j in tlie morning; do you not know that ? A. No, I don’t know 

• that. 

| Q. I will ask you if it is not a fact that No. 29 left Lvnch- 
) burg at 4 a. m. on that morning and arrived in Greensboro 
) at 6:51a.m.? A. No, I didn’t know that. 

> Q. I ask you if it is not also a fact that No. 33 left 
j Lynchburg at 7:30 a. m., and put you in Greensboro at 10:25 
» a. m. A. No, sir; I don’t know that. 

♦ Q. Well, after you got off the train in Lynchburg you 
l went to the ticket office and bought tickets back to Wash¬ 
ington, did you not ? A. Yes. 

Q. You could have inquired, if you had wanted to go to 
Greensboro, of the ticket agent as to what trains you could 
get to Greensboro in time to hold your meeting and return 
J to Washington. A. Yes, sir; I could. 

Q. But you did not do that, did you? A. I don’t re- 
j member that I did. 

f 132 Q. Don’t you know that you did not do it? A. 
Well, it may be that I didn’t. I say, I don’t remem¬ 
ber that I said anything about that. 

• • • • • 

Q. Dr. Jernagin, you say that you were humiliated and 
hurt because you got off the train in Lynchburg; is that 
true? A. Yes, sir. 

Mr. Hayes: Your Honor, I submit that the wit¬ 
ness did not get off the train. 

The Witness: I was forced off. 
j The Court: The witness says he was upset, dis¬ 

turbed, and humiliated. He did not say anything 
about being hurt. 

By Mr. Hedrick: 

Q. You were upset and humiliated? A. Yes, sir. 

| Q. You had pictures taken shortly after the train got 

j into Lynchburg, did you not? A. Not shortly afterwards, 

j but before we left there. 

> 
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Q. You did not stay there very long, did you? A. I 
think we left there at two something. It runs in my mjind 
that way. We stayed around there quite a while because 
we went around to get some coffee and something to eat. 

Q. You had coffee right there in the station, did 
133 you not? A. No, sir. 

Q. You got your coffee and sandwiches? A. We 
had to go out for them. 

Q. But you had your pictures taken? A. Yes. 

Q. This picture was taken to be published in the Afro- 
American, was it not? A. I didn’t know just what tney 
were going to do with it. Mr. Scott took the picture, of 
course. | 


Q. I will ask you to look at that picture and tell u^ if 
that is not the particular picture referred to. A. Yes, sir; 
that is my picture. 

Q. And if you are not sitting with Mr. Matthews. |A. 
Yes, sir. 

Q. And both of you are smiling. 

• • • • # 

The Witness: It does not tell how I felt on the in¬ 
side. 


By Mr. Hedrick: 

Q. You felt all right on the outside, did you not? A. 
No. I smile sometimes when I am hurting on the inside. 

Q. Dr. Jernagin, did you say you sent a telegram from 
Lynchburg? A. Yes, sir. 

Q. Where did you send it from? A. I sent it fropi 
Lynchburg. 

134 Q. But where in Lynchburg? A. I believe lit 
was at a booth there. 

i 

Q. Do you mean a booth? A. Yes, sir. 

Q. Do you mean a telegraphic booth in the Lynchburg 
station? A. Well, there was some porter there, and I told 
him I wanted to get off a telegram to Mr. Hairston; or at 
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least some colored man was telling me how to get the tele¬ 
gram off. 

Q. What did he say? A. Well, he showed me. I think 
it was a telephone booth, you understand, or at least it so 
seems to me now. I know that I wrote out the telegram, 
but am not sure now whether the porter took it. 

The Court: You seem to be pausing to think. Do 
not think outloud. Think to yourself and then an¬ 
swer the questions. 

By Mr. Hedrick: 

Q. Go ahead and answer. 

The Court: Give the witness an opportunity to 
think. 

The Witness: I am trying to think just how that 
telegram was sent. 

Mr. Hedrick: Well, I will give you all the time 
you want. 

The Court: Take your time. Don’t think outloud, 
but think to yourself and then make your answer. 

The Witness: It does not occur to me just now as 
to how the telegram was sent. 

By Mr. Hedrick: 

Q. Dr. Jernagin, the truth is that you did not send 

135 a telegram from that station, is it not? A. I sent 
a telegram from somewhere. 

Q. How did you send it and where did you send it? A. 
Well, I said in Lynchburg. I sent a telegram to Mr. Hair¬ 
ston. 

Mr. Hedrick: That is all. You may come down. 

• • • • • 

By Mr. Hayes: 

136 Q. Reverend Jernagin, the organizations about 
which inquiry has been made, what is the character 

of those organizations as to race relations ? A. Better con¬ 
ditions of race relations. 
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Q. The purpose, then, is to create better relations as Ifar 
as race relations are concerned? A. Oh, yes. 

Q. I think you have indicated that incident to that wprk 
you do a great deal of travelling. But I believe that ques¬ 
tion has been answered. A. Yes, sir. 

Q. With respect to the question as to whether or hot 
you went back to Greensboro, you answered by shy- 
137 ing you had been back to North Carolina. Ypur 
meetings are not confined to any particular city, is 
that correct? A. Oh, no. 

Mr. Hedrick: Your Honor, we object to that ques¬ 
tion as being immaterial. 

The Court: I sustain the objection. If the Wit¬ 
ness held a meeting somewhere other than Greens¬ 
boro in connection with this matter he has testified to, 

7 

of course, I think that might be answered. 

By Mr. Hayes: 

Q. With respect to the proposition that you went to 
Greensboro for, you held meetings in other places in Norjth 
Carolina, did you not? A. Yes. 

Q. Reverend Jernagin, Mr. Hedrick asked you sor^e 
questions as to whether or not you had previously testified 
that as a result of your connection with these organizations, 
and Mr. Matthews being connected with the Afro-Americain, 

i 

if you had frequently come into contact, and you answered 
that by saying yes. You and Mr. Matthews did not belong 
to the same organization, you did not mean that, did 
A. No. 

Q. You are not any part of the Afro-American? 

Not at all. That was all that I meant. 

Mr. Hayes: That is all. 

Mr. Hedrick: No further questions. 

The Court: Step down. 

(The witness left the stand.) 
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Mr. Hayes: Your Honor, I have already offered 
this ticket as an exhibit. That is our case. 

The Court: Do you rest? 

Mr. Hayes: Yes, your Honor. 

The Court: Do you have any legal matters to 
take up, Mr. Hedrick? 

Mr. Hedrick: Yes, your Honor. 


Motion for Directed Verdict made, argument had by respective coun¬ 
sel. Motion overruled. 


The Court: I cannot say that all reasonable men 
would reach that conclusion, and that is what I would 
have to say in order to grant the motion. I deny 
the motion. 


! 156 


Mr. Hedrick: If your Honor please, before the 
jury comes in: This case has taken a turn a little 
differently from what we had expected, and I think 
before we can begin our evidence we should take just 
a few minutes to decide how we should proceed with 
our evidence. I think if we were permitted to do that 
we could facilitate the trial of this case. 

The Court: I am going to adjourn, I think Mr. 
Hamilton told you, at 12:15 and not reconvene until 
2:30. You have not made your opening statement 
yet. Can you make that now? 

Mr. Hedrick: That is one of the things that con¬ 
cern me, what our position should be as the case now 
stands. We have here 10 or 12 witnesses, and I think 
we can shorten the trial by giving the offering of tes¬ 
timony some consideration, and I think it would be 
helpful, not only to us, but to all concerned here, with 
respect to time in the disposition of this case. 


i 
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Mr. Hedrick: Your Honor, we did not formally 
take an exception to your ruling on our motion f|>r 
a directed verdict, so we now except to the ruling fpr 
the reasons stated in the argument upon the motioh- 

The Court: Are you going to put any evidence 
on? 

Mr. Hedrick: No. 

The Court: Then I take it you want to have tl|e 
prayers settled. 

# • • # # j 

Mr. Hayes: With respect to the second praye^, 
your Honor, we think the phraseology of it may leaid 
into error as to what the law actually is. The pray¬ 
er reads: i 

“The jury are instructed that the burden of prov¬ 
ing that the officer acted for the defendant and not 
in his capacity as a public peace officer is on tbfc 
plaintiffs; and if the jury find that in requiring thje 
plaintiffs to leave the defendant’s train, the officer 
was acting in the performance of his duties as a po¬ 
lice officer of the City of Lynchburg, Virginia, ancji 
not as an agent of the defendant, then their verdict 
should be for the defendant.” 


(After above defendant’s prayer numbered two was offered counsel 
for defendant reformed said prayer to read as follows: 

The jury are instructed that the burden of proving that the Lynch¬ 
burg poUce officer acted on behalf of the defendant is on plaintiff] 
and if the jury find that in requiring the plaintiff to leave the de¬ 
fendant’s train, if they find he was required to leave defendant’s 
train, the officer was acting in his capacity as a police officer of 
the city of Lynchburg, Virginia, and not wholly or partially as anj 
agent of the defendant, then their verdict should be for the de¬ 
fendant.) 

(Upon discussion the Court finally disallowed this prayer, stating) 


The Court: I will deny this prayer, but give the 
substance of it. 
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I (Defendant's Prayer No. 3 was withdrawn.) 

(Defendant's Prayer No. 4 was denied.) 

(Defendant's Prayer No. 6 was withdrawn.) 

] (Plaintiff’s Prayer No. 1.) 

# • • • • 

178 “If the jury finds that the plaintiffs were in fact 
I passengers in interstate commerce travelling from 
I a point outside of the Commonwealth of Virginia to 

j a point beyond the borders of that state upon a com¬ 

mon carrier operated by the defendant through that 
state, and if the defendant or its agents had contract¬ 
ed with the plaintiffs for such carriage in interstate 
commerce and had assigned to plaintiffs, in perform¬ 
ance of such contract, certain designated seats in a 
specific car of the train in question, and thereafter 
♦ ejected or caused to be ejected from said space the 
plaintiffs in violation of said contract, then you must 
\ find for the plaintiffs.” 

| • • • * • 

(After discussion this Prayer was denied.) 

\ (Plaintiffs’ Prayer No. 2 was denied.) 

* • • • • 

’,189 “Plaintiffs’ prayer for instructions No. II. 
j “The jury is instructed that if they find that the 

j evidence in this case, which is all one way and un- 

j contradicted, is material, relevant and not inherent¬ 

ly improbable, they must find for the plaintiff.” 

j (Arguments of counsel for respective parties were had.) 

{ • * • * • 

jl91 Mr. Cobb: If your Honor please, in view of the 
I argument made by Mr. Hedrick to the effect that the 
law was being broken and these people were violat¬ 
ing the law, we simply want to renew the prayer that 
l we offered, so that we can get that into the record; 
that is, prayer No. 1. Your Honor ruled yesterday. 

The Court: I will deny the motion. You have 
your exception. 

• • • • • 

- 
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Charge of the Court. 


The Court (Pine, J): Members of the jury, you have be¬ 
fore you for decision three actions: One brought by Ralph 
Matthews; another by William J. Scott; and another by 
William H. Jernagin, against the Southern Railway Com¬ 
pany. These three actions have been consolidated for tijial 
because they can be conveniently tried together. You 
be required, however, to consider each case separately alnd 
render your verdict separately in each case. But in de¬ 
ciding each case you are to consider all of the evidence, 
not simply the evidence of the plaintiff in that particular 
case. 

Under our system of jurisprudence when a case is trjed 
to a jury, as this case is, responsibility is divided between 
the Court and the jury. The Court has certain responsibil¬ 
ities and functions, and the jury has certain responsibilities 
and functions. Eact is separate from the other. Neither 
may trespass upon the responsibilities and functions of 
the other. It is the Court’s function and responsibility to 
pass upon the questions of law as they arise during tihe 
progress of the case; to pass upon the admissibility of the 
evidence as it is offered; and after the arguments or sujn- 
mations of counsel, to instruct you on the law which you ajre 
required to apply to the facts as you find them from tjhe 
evidence. It is } 7 our sole and exclusive function to deter¬ 
mine the facts, and you may do so only from the evidepbe 
adduced here in open court from the lips of the witnesses, 
or from documents received in evidence, and r^a- 
193 sonable inferences deducible therefrom. What coun¬ 
sel have said is entitled to your respectful and earnest 
consideration, but what they have said is not evidence. Thlis 
case has been fairly tried and ably tried by competent coun¬ 
sel, and you should give their closing arguments serioiis 
consideration in your endeavor to find the facts, but bear 
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j in mind that what they say is not in the category of evi- 
I dence from which you find facts. I think the complaint 
was read, in part, to you. That was not evidence. That was 
only what the plaintiff in that case expected to prove. 

You are not to decide this case upon speculation or con- 
! jecture. You will decide it in an impartial objective man¬ 
ner without sympathy or without prejudice for or against 
any party to these cases. 

As I say, it is the duty of the Court to state the law ap¬ 
plicable to you, and it is your duty to accept that law as 
1 given by the Court and to apply it to the facts as you find 
them. I may comment on the evidence, but if I do it is for 
the purpose of explaining the issues to you, and not for the 

■ purpose of invading in any sense your function of finding 

■ the facts yourselves; and in so doing I want you to under¬ 
stand that I am not in any manner interfering with that 

i function. 

As you are the sole judges of the facts, you are also the 

« 

j sole judges of the credibility of the witnesses; that is, the 
J amount of credit you will give to their testimony. The only 
) witnesses in this case are the plaintiffs themselves. You 
\ should give the testimony of each such credibility as you 
! think it is entitled to, taking into consideration, so far as 
/ you have been able, from the manner and demeanor of the 
' witnesses while they were on the stand, whether the tes- 
j timony was fairly and frankly and candidly given, 

| 194 or otherwise; the apparent intelligence or lack of 

» intelligence of each witness; the capacity or lack of 

capacity of each witness to recall those facts which have 
passed within his observation at some prior time; the abil¬ 
ity of each witness to convey to you, through the medium 
of words, what he has seen and heard previously; the in- 
; terest of each witness in the outcome of this case, and 
[ whether that has colored his testimony in any manner; 
[ the bias or prejudice of any witness in the case, if you find 


t 
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that, and all those other factors which you, as intelligent 
and experienced people take into consideration in determin¬ 
ing the difference between the truth or half truth or truth 
and falsehood. j 

The party who asserts the affirmative of an issue mu^t 
carry the burden of proof. Such burden of proof is es¬ 
tablished by the preponderance of the evidence, which means 
the greater weight of the credible evidence and is deter¬ 
mined not alone by the number of witnesses testifying ti> 
a particular set of facts. If you believe that the testi¬ 
mony on any essential point is evenly balanced, then youjr 
finding on that point must be against the party carrying 
the burden of proof. 

In these cases the plaintiffs asserting the affirmative hav^ 
the burden of establishing by the preponderance of the evij- 
dence the essential elements of their respective cases. 

The defendant is a common carrier. It is undisputed tha^ 
the plaintiffs were passengers on the train known as the} 
Southerner, which each plaintiff boarded at Philadelphia] 
Pennsylvania, and which each plaintiff remained on unti^ 
arrival at Lynchburg, Virginia; that each had in his posses^ 
sion a ticket to cover the passage from Philadelphia to 
195 Greensboro, North Carolina, and seat reservations 
in the car in the train designated between such points; 
each plaintiff left, the train at Lynchburg, Virginia, and 
returned to Washington. I think those facts are undis¬ 
puted. 

Each plaintiff claims that upon arrival at Lynchburg a 
police officer acting on behalf of the defendant, under a 
threat of forcible ouster from the train unless he gave up 
his accommodations which had been designated and moved 
into a so-called Jim Crow car, forced and required the plain- ! 
tiff to leave the seats and car in which he was riding on the 
train, and thereby caused him damage. 
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The defendant claims that the police officer in what he 
did was not acting on behalf of the Southern Railway Com¬ 
pany, the defendant, and was not its agent; but that he was 
acting either in his individual capacity or in his capacity 
as a police officer of the City of Lynchburg. 

Therefore, the essential elements of each plaintiff’s case 
are these: 

First, that he was a passenger for hire on the defend¬ 
ant’s train at the time of the incident occurring in Lynch¬ 
burg, Virginia, and that defendant had contracted to trans¬ 
port him on the day in question on its train to Greensboro, 
North Carolina, upon a certain designated seat in a cer¬ 
tain designated car in the train which he boarded at Phila¬ 
delphia, Pennsylvania. 

Second, that the police officer of Lynchburg, Virginia, act¬ 
ing on behalf of the railroad company under a threat of 
forcible ouster from the train unless the plaintiff gave up 
his accommodations and moved into the so-called Jim Crow 
car, forced and required the plaintiff to leave his seat 
196 and leave the train. 

Those are the two elements. If you find that those 
elements have been established by the preponderance of 
the evidence with respect to one or more or all of the plain¬ 
tiffs, your verdict will be for such plaintiff or plaintiffs. 
If, on the other hand, you find that those elements have 
not been established by the preponderance of the evidence 
with respect to one or more of the plaintiffs, or that it is 
evenly balanced with respect to one or more of the plain¬ 
tiffs, your verdict will be for the defendant as to such plain¬ 
tiff or plaintiffs. 

I used the expression “acting in behalf of the defendant” 
in referring to the police officer, and this expression should 
be explained. If a person does nothing more than notify 
a police officer of an apparent violation of the law, such per¬ 
son is not answerable for the act of the police officer on his 
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own initiative. Stated in another way, mere information 
to officers of the law tending to show that an offense h^s 
been committed, or that some person may be suspected of 
its commission is not enough, of itself, to establish the fa^t 
that the informer participated in the conduct of the officer. 
Therefore, if all the conductor did, or all that any of tljie 
employees of the company did was to notify the police offi¬ 
cer of what he thought was a violation of the law, the db- 
fendant would not be liable for what the officer did on his 
own initiative. But, on the other hand, if the conductor or 
other employee did more than that, the defendant would te 
answerable for the police officer’s conduct. 

The defendant has requested certain instructions which I 
have considered, one of which I have granted, and 
197 two of which I have said that I would reframe aiid 
grant in a modified form. One of the instructions 
is somewhat repetitious of what I have already said to yoh, 
but you should not on that account consider that I am em¬ 
phasizing it, but bear in mind that this charge of the Court 
to the jury, including any special instructions requested 
by counsel and granted by the Court, should be considered 
as a whole, and that repetition between the Court’s general 
charge and instructions is usually unavoidable. 

I shall not read you defendant’s prayer for instruction 
No. 2, which I have refrained,—and this is the one which jis 
more or less repetitious of what I have already said to yop. 

The jury are instructed that the burden of proving th^t 
the police officer at Lynchburg acted on behalf of the de¬ 
fendant is on the plaintiffs, and if you find that the police 
officer, in requiring the plaintiffs to leave the defendant’s 
train, if you so find, was acting solely as a police officer <j)f 
the city of Lynchburg, and not wholly or partly as an ageht 
for defendant, then your verdict should be for the defend¬ 
ant. 

I shall now read to you defendant’s reframed instruc¬ 
tion No. 6. 
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If you believe that any witness has willfully testified 
falsely as to any material fact about which he could not be 
reasonably mistaken, you have a right to reject any or all 
of his testimony. The rule of law does not prevent you 
from giving weight to such part of his testimony that you 
may find to be trustworthy and reliable. 

There being no evidence offered by the defendant, this 
rule can only come into operation if you find that the 
answers elicited on cross-examination lead you to this 
belief. 

198 If you find for the plaintiffs, or any of them, then 
you will come to the question of damages, which you 
are called upon to determine, which resulted from the de¬ 
fendant’s act. 

Each plaintiff has asked for compensatory damages and 
punitive damages. Compensatory damages are those dam¬ 
ages which reasonably compensate a party for the injury 
done. Punitive damages are those damages which are 
awarded not by way of compensation, but by way of punish¬ 
ment and as a warning to others. 

If you find for one or more of the plaintiffs, you will 
award damages to such plaintiff or plaintiffs as will fairly 
and reasonably compensate him for such humiliation, men¬ 
tal anguish, wounded pride and inconvenience that you find 
proximately resulted from the acts of the defendant. Also, 
you may award punitive damages as you may find reason¬ 
able by way of punishment and as a warning to others. 

In this connection I now read to you defendant’s prayer 
No. 5 which I have granted (reading): 

“If their finding is for the plaintiff, the jury are in¬ 
structed that before they can award punitive damages 
to the plaintiff against the defendant, they must find 
that the employees of the defendant acted with wanton, 
oppressive or malicious intent; and, further, that such 
employees exercised executive power for the defendant 
corporation and were sufficiently identified with the 
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corporation and represented it to the extent that t^e 
corporation was affected with the unlawful intent bf 
such employees.” 

As I have stated to you, you will render your verdiict 
separately in each of these three cases. For example, 
199 it will be, in the case of Matthews, either for the 
plaintiff, Matthews, or for the defendant. If it !is 
for the plaintiff, it will be for an amount of money for com¬ 
pensatory damages arrived at under these instructions. 
And if you find them justified under these instructions, a 
separate amount of money as punitive damages, arrived ^t 
under these instructions. j 

Of course, you are not required to award punitive dam¬ 
ages simply because you award compensatory damage^. 
You may award one or both, if you find for the plaintiffs, or 
one or more of them. 

And, as you know, your verdict must be unanimous. When 
you retire to your jury room you will elect your foreman, 
and then you will deliberate upon your verdict, and whep 
you reach a verdict, you will inform the Marshal who wiljl 
be in charge of you, who will inform the Court, and youir 
verdict will be received. 

Gentlemen, you may come to the bench and make knowp 
any exceptions. 


199 Mr. Hayes: If your Honor please, I think we stil} 
want to reserve an exception to the part of your Hon^ 
or’s charge in which your Honor says that if the coni 
ductor in his own individual capacity decided that 
the law had been violated and summoned the police 
officer and does nothing other than that, that the de¬ 
fendant corporation would be exonerated from lia¬ 
bility, because we take the position that when he elects 

200 to determine that a person in the coach has violated 
the law, that he acted on the part of the company 
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in determining in what we believe is not the law; 
that he is not respecting the rights of passengers, 
or the people whose rights he is obliged to respect. 

And we want to reserve an exception to your Hon¬ 
or’s failure to charge the jury with respect to the 
matter contained in our prayer No. 2. 

• • • • • 

203 Mr. Foreman, has the jury agreed upon a verdict? 

Mr. Cahill (Foreman of the Jury): We have. 

The Deputy Clerk: Do you find for the plaintiff 

or for the defendant, and I will ask you in each case 
separately. Do you find for the plaintiff or for the 
defendant in the case of Ralph Matthews versus 
Southern Railway Company? 

Mr. Cahill: For the defendant. 

The Deputy Clerk: Do you find for the plaintiff 
or for the defendant in the case of William J. Scott 

204 versus Southern Railway Company? 

Mr. Cahill: For the defendant. 

The Deputy Clerk: Do you find for the plaintiff 
or for the defendant in the case of William H. Jerna- 
gin versus Southern Railway Company? 

Mr. Cahill: For the defendant. 

The Deputy Clerk: Ladies and gentlemen of the 
jury, your foreman has said that you have found for 
the defendant in each of the three cases I have enum¬ 
erated; and that is your verdict, so say you, each 
and all? 

(Thereupon the jurors bowed their heads.) 

• • • • • 

(Motion to set aside Verdict and Judgment and for New Trial argued 
by counsel for respective parties and overruled.) 
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Designation of Record. 


(Civil Action No. 23268; Civil Action No. 23269; 

Civil Action No. 23270.) | 

1. Amended Complaint and Jury Demand. 

2. Answer of defendant to amended complaint. | 

4. Pretrial proceedings. i 

5. Amendment to answer of defendant to amended ciom- 

plaint. ! 

6. Motion of defendant for payment into registry! of 
court. 

7. Order directing Clerk to accept $13.71 for deposit in 

registry. j 

8. $13.71 deposited in Registry by Hamilton and Harliil- 
ton, attorneys for defendant. 

10. Appearance of Leon A. Ransom for plaintiff. j 

11. Appearance of Carter Fort, Jr., as attorney for (de¬ 
fendant. | 

12. Jury sworn and returned respited. 

13. Verdict and judgment for defendant. 

14. Plaintiffs’ motion to set aside verdict and judgment, 
and for new trial (filed in Civil Action No. 23269). 

15. Opposition to motion to set aside verdict and judg¬ 
ment, and for new trial (filed in Civil Action No. 2326^). 

16. Order overruling motion for new trial. 

17. April 30,1945, Plaintiffs’ notice of appeal (copy mailed 

to Messrs. Hamilton and Hamilton, attorneys for de¬ 
fendant). I 

18. June 6, 1945, Order extending time for filing record on 

appeal to and including July 9, 1945 (McGuire, J.)j. 

241 19. June 13, 1945, Order allowing filing of single 

stenographic ,report as a transcript of testimony. 
(McGuire, J.). 
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j 20. Exhibits, 

j 21. This Designation. 

j COBB, HOWARD and HAYES, 

j Attorneys for Plaintiffs , 

j 613 F Street, N. W., 

j By: James A. Cobb. 

> - 

f 

i 

1 Clerk’s Certificate. 

242 I, CHARLES E. STEWART, Clerk of the Dis- 
f trict Court of the United States for the District of 

t 

} Columbia, hereby certify the foregoing pages numbered 1 

! to 33, both inclusive, and 240 and 241, to be a true and cor- 

; rect transcript of the record according to designation of 
# 

j record by counsel filed and made a part of this transcript, 
j in actions entitled Ralph Matthews, Plaintiff vs. Southern 
f Railway System, a corporation, Defendant, Civil Action No. 
23268; William J. Scott, Plaintiff vs. Southern Railway 
System, a corporation, Defendant, Civil Action No. 23269; 
and William H. Jernagin, Plaintiff vs. Southern Railway 
System, a corporation, Defendant, Civil Action No. 23270, 
as the same remain upon the files and of record in said 
I Court, except the following: 

j The original transcript of proceedings (testimony), pages 
j numbered 34 to 239, both inclusive, is included herein pur- 
: suant to order of this Court filed June 13,1945. 

} IN TESTIMONY WHEREOF, I hereunto subscribe 
l my name and affix the seal of said Court, at the City of 
: Washington, in said District, this 7th day of July, 1945. 
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(Seal) 


(Signed) C. E. STEWART, 
Clerk. 
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United States Court of Appeals j 

DISTRICT OP COLUMBIA 


Nos. 9062, 9063 and 9064 

- - 


William J. Scott, Ralph Matthews aot 
William H. Jernagin, 

Appellants, 

v. 

Southern Railway Company, 

Appellee. 


On Appeal from the District Court of the United States i 
for the District of Columbia. 


APPELLEE’S BRIEF. 


COUNTER-STATEMENT OF THE CASE. 

We deem it necessary to submit a Counter-Statement of 
Case. In making this counter-statement, we shall confine it 
to matters not referred to in Appellants’ Statement of Case. 
We shall not state our version of the facts upon subjects 


! 
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upon which appellants have undertaken to state the 
facts.' In the main, Appellants’ Statement of Case correctly 
states the facts considered, except so much thereof as is 
stated in the form of conclusions, which counsel have drawn 
from the evidence, particularly with reference to the con¬ 
duct of Appellee’s employees and any responsibility of 
appellee for any acts of the Lynchburg police officer. 

Appellants, Ralph Matthews, William II. Jernagin and 
William J. Scott, were all residents of Washington, D. C. 
(Joint App. 45), and had been acquainted and associated 
with each other for several years. (Joint App. 35,45, 74, 75). 
Ralph Matthews was managing editor of the Washington 
branch of Afro-American. Afro-American was a newspaper 
owned and managed exclusively by members of the negro 
race. (Joint App. 35, 3G). While the home office of Afro- 
American was in Baltimore, Maryland, it had branches in 
Philadelphia, Pennsylvania, Newark, New Jersey, Rich¬ 
mond, Virginia, and Washington, D. 0. (Joint App. 35, 36). 
The paper was actually printed in Baltimore, Maryland. 
(Joint App. 53). Ralph Matthews, as managing editor of 
Afro-American, wrote editorials for the paper (Joint App. 
37), and was one of the reporters on the paper. (Joint 
App. 43). William J. Scott was the photographer of the 
Washington branch of Afro-American and was a subordi¬ 
nate of Ralph Matthews, managing editor, and was subject 
to the orders of Ralph Matthews. (Joint App. 43). Wil¬ 
liam H. Jernagin was a minister of the gospel (Joint App. 
62), and a member of the Federal Council of Churches of 
Christ in America, an organization concerned with rela¬ 
tions between white and colored people. (Joint App. 72). 

For fifty years prior to the trial of these actions, it had 
been the editorial policy of the Afro-American to encourage 
the abrogation of Jim Crow laws, the segregation laws in 
the Southern states, or some of the Southern states. (Joint 
App. 37). William H. Jernagin was also interested in abol¬ 
ishing all laws relative to race segregation, and would like 
to abolish such laws, if possible. (Joint App. 72, 73). 
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On September 4, 1943, two months prior to the incident! 
(alleged ejection of appellants from Southern train at 
Lynchburg, Virginia) there was an editorial published ini 
the Washington edition of Afro-American, of which Ralph 
Matthews was managing editor, in which it was, in part,! 
stated: 

“For years the Afro has talked about the Hart case! 
and Jim Crow travel in Virginia. Saturday, it did some-! 
thing about it. 

“The Afro proposed to counsel that it arrange withj 
Afro reporters or others to file a test case in Washing- 1 
ton courts to determine whether passengers traveling | 
from Maryland or from any other State into Virginia ( 
can be shunted into Jim Crow cars. 

“If Hart could do a job that has kept Jim Crow in¬ 
terstate trains out of Maryland for thirty years, maybe j 
the Afro, as a tribute to Hart, can perform a similar 
service for Virginians. 

“If we succeed (and why shouldn’t we?), we will | 
have added the second link to a chain that should 
spread through Dixie. 

“Let Virginia put the Hart jinx on North Carolina, ! 
and North Carolina on South Carolina, and so on until 
this unlawful Jim Crow car, bus, and boat traffic is 
completely wiped out.” 

(Joint App. 41, 42). 

Prior to the incident out of which this litigation arose, 
Ralph Matthews and William H. Jernagin arranged and 
agreed to meet in the 30th Street Station of Pennsylvania 
Railroad in Philadelphia for the purpose of taking a trip 
from Philadelphia, Pennsylvania, to Greensboro, North 
Carolina. (Joint App. 45, 76, 77). Neither Ralph Matthews, 
William J. Scott nor William H. Jernagin personally pur¬ 
chased or acquired the railroad tickets and seat designa¬ 
tions in car S-2. Ralph Matthews arranged for the tickets 
and the seat designations in a coach reserved for white 
passengers for the three appellants through a Mr. Jolly, 
manager of Afro-American in Philadelphia. (Joint App. 
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49). Ralph Matthews directed William J. Scott to accom¬ 
pany him and William H. Jernagin on the trip. (Joint App. 
43).* 

After appellants left the train in Lynchburg they entered 
the Lynchburg passenger station of appellee, where they 
remained for about an hour, and until the arrival of the 
next Southern Railway northbound train. All three appel¬ 
lants boarded the next train at Lynchburg and returned to 
their homes in Washington (Joint App. 45, 61), and neither 
of the three appellants has since gone to Greensboro, North 
Carolina, to transact the important business which they tes¬ 
tified was the occasion of their trip. (Joint App. 46, 61. 
79). 

While in the Lynchburg passenger station, William J. 
Scott, photographer for Afro-American, took the group pic¬ 
ture of Ralph Matthews and William H. Jernagin which was 
published in the Afro-American (Washington edition) on 
November 13, 1943, nine days after their alleged ejection 
from the train in Lynchburg (Joint App. 51, 80, 81), and 
in that same issue of the Afro-American, an editorial ap¬ 
peared, as follows: 

“Afro to Test Va. Jim Crow 

“Last week, the AFRO picked up the end of the Jim 
Crow line between Maryland and Virginia as it prom¬ 
ised it would some weeks ago. The question is: Can 
we walk away with it? 

“Jim Crow cars for interstate passengers are unlaw¬ 
ful in Maryland, lawful in Virginia. 

“Last week with Ralph Matthews, the AFRO’s 
Washington editor, Dr. W. H. Jernagin, and a photo¬ 
grapher tested the Virginia railroads 9 right to Jim ' 
Crow them. They were ejected. 

“This lays the framework for a civil suit. Cobb, 
Hayes, and Howard arc the attorneys. With any luck, 
the AFRO will make it possible for railroad passengers 
to ride through Virginia without being molested.” 

(Joint App. 42). 
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The three appellants instituted these three actions simul¬ 
taneously in the District Court of the United States for the 
District of Columbia, and three identical complaints were 
served upon the appellee on March 23, 1944, in which appel¬ 
lants alleged they sustained precisely the same injuries and 
suffered exactly the same amount of damages. (Joint App. 
1, 2, 3, 4). S 

I 

PROCEEDINGS IN THE COURT BELOW. 

I 

The three cases were consolidated for trial in the court! 
below. Appellants offered their evidence, upon the close! 
of which appellee made a motion for directed verdicts. The 
motion was overruled, whereupon appellee rested. 

Appellants and appellee submitted to the court their 
special prayers for instructions to the jury. As the record! 
reveals, the court declined to give two prayers requested bv| 
appellants, but gave one prayer and reframed two prayer sj 
requested by appellee. | 

After the argument of counsel to the jury and the court's, 
charge to the jury, the court submitted the three cases to 
the jury, and the jury returned their verdict for the appellee , 
in each case. 

i 

ALLEGED ERRORS CONSIDERED IN 
APPELLANTS’ BRIEF. 

Counsel for appellants, in their Statement of Errors, list 
eleven separate points of error in the trial below, none of 
which refers to any objection to questions of counsel for j 
appellee on cross-examination of witnesses for appellants. 
(Appellants’ Brief 3, 4). 

Counsel for appellants set out a Summary of Argument 
(Appellants’ Brief 4, 5), covering the statement of points 
of error considered in the brief. Under Summary of Argu¬ 
ment, counsel designate subjects for discussion, numbered 
1 to 4, both inclusive. 
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It has been difficult for us to ascertain precisely which 
of the alleged points of error listed in Statement of Errors 
have been saved and relied upon in counsel’s brief, and 
how the alleged errors not abandoned have been assignd 
to the four subject headings listed in Summary of Argu¬ 
ment. Moreover, some of the subjects listed and discussed 
under Summary of Argument seem to have no reference to 
any statement of points or error embraced in counsel’s 
Statement of Errors. 

Points Nos. 1, 2, 3, and 4 of Statement of Errors would 
be properly directed to a motion to set aside verdict and 
judgment and for a new trial, but those points seem to have 
been abandoned, unless it may be said that Point No. 4 
has been considered under No. 1 of Summary of Argument. 
It is clear that Points Nos. 5, 6, 7 and 8 of Statement of 
Errors are covered by No. 3 of Summary of Argument, but 
Points Nos. 9, 10 and 11 also seem to have been abandoned, 
because no other reference has been made to such alleged 
points of error in the brief. There do not seem to be any 
points of error stated that are the subject of Nos. 1, 2 and 
4 of Summary of Argument, however, we shall fully discuss 
Nos. 1, 2 and 4 of Summary of Argument. 

We deem it best to consider and discuss Nos. 1, 2, 3 and 4 
of Summary of Argument and then give consideration to 
any one of the eleven points of error in Statement of Errors 
about which there may be any doubt as to whether they 
have been embraced in Nos. 1, 2, 3 and 4 of Summary of 
Argument. We shall hereafter refer to Nos. 1, 2, 3 and 4 
of Summary of Argument as Appellants’ Arguments Nos. 
1, 2, 3 and 4, and we shall consider them in the order of 
Nos. 1, 2, 3 and 4, and following our discussion of Argu¬ 
ments Nos. 1, 2, 3 and 4, we shall discuss points of error 
Nos. 9, 10 and 11, though we think they have been aban¬ 
doned. 
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SUMMARY OP ARGUMENT. ! 

1. The record in this case does not justify the presenta¬ 
tion of any argument that appellants were interstate pas¬ 
sengers and as such were not amenable to the law of the 
State of Virginia, as contended in Appellants’ Argument 
No. 1. 

2. The court below committed no error with respect to 
the submission or rejection of the four prayers for instruc¬ 
tions, as contended by appellants in Appellants’ Argument 
No. 3. We summarize our argument with respect to each 
of the prayers, under subdivisions (a), (b), (c) and (d). 

(a) As to Appellee’s Reframed Instruction No. 6, we 
shall show that such prayer was proper, because there was 
substantial evidence for the jury that appellants wilfully 
testified falsely as to material facts about which they could i. 
not be reasonably mistaken, the material facts referring 
to whether appellants took their trip from Philadelphia, 
Pennsylvania, to Greensboro, North Carolina, for the pur¬ 
pose for which they testified or for the purpose of procuring 
their alleged ejectment from the train, with the ultimate 
object of instituting lawsuits. The true purpose of the trip 
had a material bearing on the issues (1) whether appellants 
were in fact ejected from the train or whether they left the 
train voluntarily, and (2) whether the appellants suffered 
damages to the extent alleged. 

(b) With respect to Appellants’ Prayer No. 2, the appel¬ 
lants were not entitled to an instruction that if the jury \ 
find that the evidence in these cases, which is all one way 
and uncontradicted, is material, relevant and not inherently 
improbable, they must find for the appellants. That instruc¬ 
tion is basically unsound, for that upon the record (1) the 
submission of the instruction involved a usurpation of the 
function of the jury by the court, and (2) even though the 
evidence may have been material, relevant, and not inher¬ 
ently improper, it may have yet been insufficient to establish 
facts essential to a verdict for appellants. 


n 
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(c) Any objection to so-called Appellee’s Prayer No. 2, 
in reality, has no place in this appeal, because Appellee’s 
Prayer No. 2 was refused. While the court gave what he 
stated to be the substance of Appellee’s Prayer No. 2, the 
part of the charge to which counsel’s argument is directed 
with respect to Appellee’s Prayer No. 2 was a part of the 
court's oral charge, to which no objection was made or ex¬ 
ception taken. However, the objection now presented and 
discussed in counsel’s brief is without merit, because coun¬ 
sel’s argument is based solely upon the mistaken contention 
that the issue of agency in these cases arose upon an affirm¬ 
ative plea of appellee, and not upon the affirmative allega¬ 
tions of appellants, The record discloses that the issue of 
agency arose upon the affirmative allegations of appellants 
and, therefore, the burden of proof upon that issue rested 
upon appellants. 

(d) As to Appellants' Prayer No. 1, which was to the 
effect that if appellants, as interstate passengers, were 
ejected or caused to be ejected by the appellee, in violation 
of their contract of carriage, the jury should find for appel¬ 
lants, was properly denied, because the charge would have 
injected into these cases immaterial and collateral consid¬ 
erations with respect to the interstate status of appellants. 
There were no damages alleged as being peculiar to appel¬ 
lants as interstate passengers. The vital issue in the cases 
was whether appellants were wrongfully ejected by the 
appellee. If it may be said that the charge tendered was 
not materially defective, it cannot be said that the failure 
to submit the charge was substantial error, because the 
court, in his general charge, fully protected every substan¬ 
tial right of appellants. 

3. Appellants’ Argument No. 2, to the effect that the 
action of the train conductor, the other agents of the appel¬ 
lee and the Lynchburg police officer, were all actions for 
which the appellee was responsible to appellants, is not 
responsive to any alleged point of error stated in appel- 
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hints’ Statement of Errors, unless it may be said that the 
argument refers to points of error Nos. 1, 2, 3 and 4 of 
appellants’ Statement of Errors. However, Points Nos. 

1, 2, 3 and 4 of appellants’ Statement of Errors may have 
been material on a motion for a new trial in the conrt 
below, but not here. Such an argument as has been sub¬ 
mitted under this heading may have been a proper argument 
for the jury below, but it presents no point of error here. 
If the argument is intended in support of the contention 
that the appellee is liable as a matter of law, that position i 
is untenable, because appellants tendered no such prayer 
unless it may be said that appellants’ Prayer No. 2 was in¬ 
tended to serve such purpose. However, appellants’ Prayer 
No. 2 is not a proper prayer for peremptory instruction to 
return a verdict for appellants, because that prayer, as we 
have pointed out, is basically unsound. (Apellee’s Brief 
25). Moreover, the court was correct in holding that these 
cases were for the jury. 

4. Appellants' Argument No. 4, in which they contend 
that appellee, in the discharge of its duty to appellants as 
passengers, failed to protect appellants from outside inter- ! 
ference, has no proper place in this appeal, because (1) the 
argument is not responsive to any point of error stated, and 
(2) appellants’ causes of action grow out of an alleged spe¬ 
cific, positive and active tort, and not out of any alleged 
breach of duty to protect passengers. 

5. Points of Error Nos. 0,10 and 11, as contained in State- j 
ment of Errors, are not discussed in appellants’ brief. 
These points of error refer to alleged improper argument 
to the jury by counsel for appellee. Even though these 
points of error may not be deemed to have been abandoned, 
they are without merit, because: (1) there was no objec¬ 
tion to the argument during the course of the argument; 
(2) there was no objection to the argument at the close of 
the argument; (3) counsel made no request to charge the 
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jury to disregard any improper argument; (4) counsel took 
no exception to the failure of the court, on his own motion, 
to correct any error of counsel in the argument; and (5) 
the court stated to the jury that the case had been tried 
fairly and ably, and the jury was admonished to give serious 
consideration to argument of counsel, but to bear in mind 
that what counsel said was not in the category of evidence, 
and counsel for appellants took no exception to that charge. 

ARGUMENT. 

1. Appellants’ Argument No. 1. 

Appellants contend, in their Argument No. 1, that: 

“1. The appellants were interstate passengers and 
as such were not amenable to the law of the State of 
Virginia, under which law they were ejected from the 
train.” 

We are not certain upon what objection or exception ap¬ 
pellants’ Argument No. 1 arises on this appeal. Counsel for 
appellants requested and were denied no instruction which 
would raise the point presented in Argument No. 1, unless 
such point could arise in one of appellants’ prayers for 
instructions, which counsel have fully considered and dis¬ 
cussed under Appellants’ Argument No. 3 of Summary of 
Argument. However that may be, it is our view that the 
record in these cases does not justify the presentation of 
any argument that appellants were interstate passengers 
and, as such, were not amenable to the law of the State of 
Virginia. 

As a basis for counsel’s discussion of the proposition 
quoted above, counsel have gone to Virginia Code 1942, 
Annotated, and have quoted sections 3962, 3963 and 3964, 
which sections relate to the segregation of white and colored 
railroad passengers on trains operating through the State 
of Virginia, yet these provisions of the Virginia Code were 



11 


not offered in evidence nor referred to by the trial court 
in its charge to the jury. It is true that appellants testi¬ 
fied freely concerning the segregation laws of the State of 
Virginia during the course of the trial, both on direct ex¬ 
amination and on cross-examination, but the text of such 
statutes, as quoted by counsel for appellants, is not a part I 
of the record in these cases. 

After quoting the provisions of the segregation laws of I 
Virginia, counsel for appellants then proceed to discuss 
Ihe constitutionality of such statutes, and in that discus- j 
sion they contend that those statutes are void as applicable 
to interstate passengers, and in support of such contentions, 
counsel for appellants cite or discuss twenty decisions and j 
opinions of federal and state courts. 

It is our view that that part of counsel’s brief devoted to 
the discussion of the constitutionality of any Virginia law's, j 
as these cases were tried in the court below. is totally immn- j 
terial upon the merits of these cases now on appeal before 
this Court. 

If the record in these cases reveals that the appellants 
were interstate passengers and that they left the appel¬ 
lee’s train at Lynchburg, Virginia, upon the request of a 
police officer of the City of Lynchburg, w r ho was acting pur¬ 
suant to the race segregation law's of the State of Virginia, 
Ihe proof of these facts did not raise any question of con¬ 
stitutionality of the Virginia segregation laws in these 
cases. Each of the appellants alleged in his complaint that 
he purchased a railroad ticket from appellee for his trans¬ 
portation on the “Southerner” and was assigned a seat on 
car S-2, from which he alleges he w'as ejected, and by such 
ejection the appellee violated its contract to transport him 
from Philadelphia, Pennsylvania, to Greensboro, North 
Carolina, as an interstate passenger. Upon the close of 
appellants’ evidence, appellee made a motion for directed 
verdicts. The trial court overruled the motion. Appellee 
offered no evidence and the cases w r ere submitted to the 
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jury upon the evidence of the appellants. Irrespective of 
the state of pleadings, appellee did not undertake to justify 
any act of the Lynchburg police officer for which it may 
have been responsible, under any provision of Virginia law. 

We call attention to proceedings before the court below 
in the consideration of appellants’ Prayer No. 1 (R. 178- 
182) where it appears that counsel for appellee conceded 
that if the jury found that the appellants were wrongfully 
caused to leave the train, by appellee, the appellee w*ould be 
liable, irrespective of whether the appellants were inter¬ 
state or intrastate passengers. 

Counsel for appellee stated: 

“Now, as I said a minute ago, you have the simple 
question of the ejection of a passenger from a train. 
It is totally immaterial what the character of that pas¬ 
senger is, whether interstate or intrastate, because if 
the railroad has committed a wrong as alleged and 
as the plaintiffs have offered evidence about, then w*e 
are liable; and if the railroad did not commit that 
wrong, then the railroad is not liable. It is not neces¬ 
sary to go beyond that, we think.” 

(R. 181). 

In the circumstances, the trial court tried these cases upon 
the record as appellants themselves made it. The Virginia 
law was not in evidence, and it was not before the court 
below*. The court held, in overruling appellee’s motion for 
directed verdicts, that there was evidence to go to the jury: 
(1) on the question of appellee’s alleged breach of contract, 
and (2) the responsibility of appellee for any wrongful act 
of the Lynchburg police officer. If the evidence in these 
cases reveals that these appellants entered into a contract 
for their transportation, as they alleged, then undoubtedly 
the appellee wrould be responsible for a breach of such con¬ 
tract had the jury found that the appellants were ejected 
by the police officer, while acting as agent for the appellee. 
If the jury had so found, appellants would have recovered, 
irrespective of the validity of the Virginia law. 




13 


It is respectfully submitted, however, it having appeared 
that appellants proved that they acquired and held seat 
reservations in car S-2, had appellee undertaken to justify 
any act of the police officer for which it may have been re¬ 
sponsible under the Virginia law, we may not have had any 
question of the constitutionality of the race segregation lajw 
of Virginia, because, as we understand the law, courts w|ll 
not ordinarily pass upon the constitutionality of statute l^w 
if the case may be disposed of upon other grounds. These 
cases have been disposed of on the theory of tort growing 
out of breach of contract. 


In 1 Cooley’s Constitutional Limitations (8th ed. 1927) jit 
is said, at pp. 338-339: 

“Neither will a court, as a general rule, pass upon 
a constitutional question, and decide a statute to be 
invalid, unless a decision upon that very point becomes 
necessary to the determination of the cause. ‘Whijle 
courts cannot shun the discussion of constitutional 
questions when fairly presented, they will not go oht 
of their way to find such topics. They will not seek to 
draw in such weighty matters collaterally, nor on triv¬ 
ial oc-casions. It is both more proper and more respectful 
to a co-ordinate department to discuss constitutional 
questions only when that is the very lis mota. Thqs 
presented and determined, the decision carries a weight 
with it to which no extra-judicial disquisition is en¬ 
titled.’ In any case, therefore, where a constitutional 
question is raised, though it may be legitimately pre¬ 
sented by the record, yet if the record also presents 
some other and clear ground upon which the court may 
rest its judgment, and thereby render the constitutional 
question immaterial to the case, that course will be 
adopted, and the question of constitutional power will 
be left for consideration until a case arises which can¬ 
not be disposed of without considering it, and wh^n 
consequently a decision upon such question will be un¬ 
avoidable.”* (Emphasis supplied). 

I 

The principle of law stated in Cooley’s Constitutional 
Limitations, supra, is so well established and recognized 


i 
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that we do not think it necessary to discnss any of the cases 
which support it. We think it sufficient merely to call atten¬ 
tion to a few of the leading cases decided by federal courts, 
as follows: 

Ex Parte Randolph, Fed. Cas. No. 11,558, 20 Fed. 

Cas. 242, 254 ( 2 Brock. 447); 

Ashwander v. T. V. A., 297 U. S. 288, 346, 347 (1936); 
Ban Cohen Realty Co. v. National Savings & Trust 
Co., 36 F. Supp. 536, 537 (E. D. Ky., 1941), aff’d 
125 F. (2d) 288 (C. C. A. 6th, 1942); 

Sun Oil Co. v. Burford, 130 F. (2d) 10, 16 (C. C. A. 

5th, 1942), rev’d on other grounds 319 U. S. 315, 
reh. den. 320 U. S. 214; 

United States v. American Medical Ass’n, 28 F. 
Supp. 752, 758 (1939), rev y d on other grounds 72 
App. D. C. 12,110 F. (2d) 703 (1940), cer. den. 308 
U. S. 599, 310 U. S. 644; 

Osage Tribe of Indians v. lakes, 45 F. Supp. 179, 
182 (App. D. 0., 1942); 

Municipal Investors v. Birmingham, 316 U. S. 153, 
157 (1942). 


2. Appellants’ Argument No. 3. 

Appellants contend, in their Argument No. 3, that: 

“3. The action of the Court with respect to the law 
as reflected by his disposition of the prayers of the 
respective parties showed an apparent misconception 
of the issues involved.” 

(Appellants’ Brief 20). 

In appellants’ Argument No. 3, counsel discuss four 
separate prayers for instructions to the jury. These prayers 
were appellants’ Prayer No. 1, appellants’ Prayer No. 2, 
appellee’s Prayer No. 2, and appellee’s reframed Instruc¬ 
tion No. 6. We shall discuss and answer arguments upon 
these subjects, in the order which seems most logical to us. 



(a) Appellee's Refrained Instruction No. 6. 

Reframed Instruction No. 6 is as follows: 

“I shall now read to you defendant’s refrained 
instruction No. 6. 

“If you believe that any witness has willfully testified 
falsely as to any material fact about which he could 
not be reasonably mistaken, you have a right to reject 
any or all of his testimony. The rule of law does not 
prevent you from giving weight to such part of his 
testimony that you may find to be trustworthy and 
reliable. 

“There being no evidence offered by the defendant, 
this rule can only come into operation if you find that 
the answers elicited on cross-examination lead you to 
this belief.” 

(Joint App. 91-32). 

Counsel for appellants, in commenting upon the count’s 
submission of reframed Instruction No. 6, say: 

“This is good law based upon evidence of facti to 
support such a charge. In these cases there was not 
the slightest evidence or reason for such a charge. All 
of these witnesses testified practically in consonance 
with the admission of the appellee’s counsel in their 
answers and as before stated, appellee had some ten 
or twelve witnesses in court, neither one of whom took 
the stand to contradict the testimony of the appellants. 
Also the record disclosed that some several weeks prior 
to the trial of these cases depositions of each of the 
three appellants and the depositions of a witness fi[om 
Philadelphia, Pennsylvania, had been taken and the 
testimony of the three plaintiffs at time of the trial 
coincided exactly with the testimony previously given 
in their respective depositions, no word of which Vas 
contradicted or attempted to be controdicted. ” 

(Appellants’ Brief 22-$3). 

We note, in passing, counsel’s comment upon the fact tthat 
appellee had some “ten or twelve witnesses in couijt”, 
neither one of whom took the stand to contradict the testi¬ 
mony of the appellants. We also note, in passing, counsel’s 
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f comment that appellee had taken depositions of appellants 
j and of a witness from Philadelphia, and that tHe testimony 
j of the appellants coincided exactly with the testimony previ- 
f ously given in their respective depositions. Of course, those 
! depositions were not offered in evidence and the record is 
: silent as to what the depositions reveal, except such parts 

* as -were referred to on cross-examination. The appellee in 
j these cases elected to try these cases upon the appellants’ 
> evidence, and in that situation we are sure that the court 
I would not expect us to go outside the record to answer those 
| comments of counsel for appellants. 

; Counsel concede that the above quoted reframed Instruc- 
{ tion No. 6 is good law, provided there is evidence of facts to 
! support such charge. Counsel state, however, that there is 
| not the slightest evidence or reason for such charge. Let us 
: look at the record. 

Each of the appellants alleged in his complaint that he 

■ had been damaged in the sum of $15,000 as compensatory 
j and punitive damages for physical pain and suffering, for 
; injury to plaintiff’s feelings, for humiliation, wounded pride 
; and indignities endured, and mental anguish, occasioned by 
f the willful and wanton actions of the defendant. This ap- 
j pellee denied the above allegations and, in further answer 

• to such allegations, contended that each of the appellants, 
[ acting in concert with the other two appellants, prearranged 

a trip from Philadelphia, Pennsylvania, to Greensboro, 
North Carolina, and undertook such trip for the purpose 
of creating an incident, which they did create, to give them 
the basis for procuring a court test of the constitutionality 
j and applicability to interstate passengers of the Virginia 
? Segregation Act, and that each of the appellants anticipated, 
. sought and welcomed an invitation to leave the train, in con- 
j summation of a plan to test the constitutionality of the 

■ Virginia segregation law. The appellee further alleged that 
? the appellants suffered no physical pain, mental anguish or 
f humiliation, inasmuch as they sought to be invited to leave 
| the train, and therefore the appellants suffered no sub- 
j stantial damages, such as they alleged. 
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It would seem obvious that if in fact the appellants 
planned and procured their alleged ejectment from the train 
with the undisclosed purpose of creating an incident wliich 
would form the basis of lawsuits, (1) they necessarily would 
not suffer and could not suffer mental anguish or humilia¬ 
tion to the extent that they might have suffered under otiher 
circumstances unattended by a prearranged plan to produre 
their alleged ejectment, the results of which were expected, 
anticipated and hoped for, and (2) if appellants sought hnd 
procured an occasion to leave the train, as the evidence 
tends to show, they were not forced to leave under threat 
of ouster. 

In these circumstances, the truthfulness of the testimony 
of the appellants with respect to the purpose of taking jthe 
trip from Philadelphia, Pennsylvania, to Greensboro, Ncjrth 
Carolina, was one of the most essential and material Ele¬ 
ments in the trial of these cases. If it appears from jthe 
record that there was any substantial evidence to the effect 
that the appellants willfully testified falsely concerning the 
circumstances and purpose of their trip from Philadelpjfia, 
Pennsylvania, to Greensboro, North Carolina, a fact which 
was essential and material upon the issue of damages, and 
upon the issue of whether the appellants were ejected from 
the train, then the jury would have had a right, under jthe 
principle of law which counsel for appellants concede to be 
sound, to reject any or all of the testimony of the appellants 
ui)on finding that appellants willfully testified falsely Con¬ 
cerning the circumstances and purpose of their trip. 

We shall now call attention to some of the testimony^ of 
the appellants, which we think clearly reveals that there 
was ample evidence for the jury to consider the question 
whether appellants willfully testified falsely as to material 
facts about which they could not be reasonably mistaken! 

While each of the appellants, in his direct examination, 
testified that the purpose of his trip from Philadelphia! to 
Greensboro was to transact important business in Greelns- 
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boro (Joint App. 34, 45, 53, 54, 77), and while Ralph 
Matthews positively denied on cross-examination that the 
f trip was prearranged, for the purpose of creating a set ol' 
| circumstances, as the result of which the three appellants 
! could bring these suits to test the validity of the Virginia 
| race segregation law, (Joint App. 36) the admissions of 
( appellants on cross-examination and their demeanor on 
i the witness stand clearly and definitely contradicted the 
| appellants on material facts about which they could not 
! reasonably be mistaken. 

The editorial policy of the Afro-American, of which 
Ralph Matthews had been managing editor for seven years, 
for fifty years had been to encourage the abrogation of the 
Jim Crow law, the segregation laws, in the Southern states. 
(Joint App. 37). William H. Jernagin was interested in the 
(, abolishing of race segregation laws, and would like to 
| abolish them, if possible. (Joint App. 73). 

On September 4, 1943, the Washington edition of the 
Afro-American, of which Ralph Matthews was managing 
editor, published the following editorial: 

“For years the Afro has talked about the Hart case 
and Jim Crow travel in Virginia. Saturday, it did 
something about it. 

: ‘‘The Afro proposed to counsel that it arrange with 

I Afro reporters or others to file a test case in Washing- 
i ton courts to determine whether passengers traveling 
| from Maryland or from any other State into Virginia 
[ can be shunted into Jim Crow ears. 

“If Hart could do a job that has kept Jim Crow 
| interstate trains out of Maryland for thirty years, 

’ maybe the Afro, as a tribute to Hart, can perform a 

> similar service for Virginians. 

{ “If we succeed (and why shouldn’t we?), we will 
have added the second link to a chain that should spread 
through Dixie. 

“Let Virginia put the Hart jinx on North Carolina, 
and North Carolina on South Carolina, and so on until 
; this unlawful Jim Crow car, bus, and boat traffic is 
: completely wiped out. ’ 9 

to 

1 

to 

i 
( 
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(Joint App. 41, 42). 
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While Ralph Matthews denied that he, as an employee of 
the Afro-American, planned or took part in a plan proposed 
and directed by the Afro-American for him and others to 
take this trip from Philadelphia to Greensboro, one of the 
purposes of which was to provide an occasion for the Rail¬ 
road to eject them from the train, to the end that a buit 
might be brought to test the constitutionality of the Jim Crow 
law of Virginia, the record reveals that Ralph Matthews, 
who was both an editorial writer and a reporter for j the 
Washington branch of Afro-American (Joint App. 43), 
arranged and planned this trip with William H. Jernagin 
(Joint App. 45, 76), and in the execution of the plan Rajlph 
Matthews arranged to procure three railroad tickets ^ind 
seat reservations on a railroad coach reserved for white 
passengers, moving in interstate commerce “from Mary¬ 
land or from any other state into Virginia,” through a jNIr. 
Jolly, the manager of the Philadelphia branch of At[ro- 
American (Joint App. 49), and as a part of the same plan 
also arranged to take with him a subordinate, Williaml J. 
Scott, the photographer for the Washington branch of Aliro- 
American. (Joint App. 43, 54). It seems to be fairly certain 
that: (1) the character of transportation facilities engaged, 
(2) the opportunity of raising the proposed issue of law 
within the borders of Virginia, (3) the timing of the ti|ip, 
and (4) the personnel of those taking part in the trip, ! fit 
well enough into the plan as set out in the editorial of }he 
Washington edition of Afro-American of September 4,19ji3. 
Mr. Matthews even provided beyond the program proposed 
by Afro. True to newspaper traditions of providing fitting 
publicity of a program, he took the Afro photographer alojng 
to take the picture of the principals in the execution of 
Afro’s plan to test the validity of the Virginia law, for 
publication in that newspaper. 

The record reveals that all three appellants left the train 
in Lynchburg at some time after midnight, November 5, 
1943, and their departure from the train, consistent with 
the minimum requirements of a technical ejectment frdm 
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♦the train in Virginia, was unattended by any breach of 
|peace or other disturbance. (Joint App. 33, 57, 67). All 
|three appellants, immediately upon leaving the train, went 
;into appellee’s passenger station and, after obtaining sand¬ 
wiches, William J. Scott took a group picture of Ralph 
Matthews and William II. Jernagin (Joint App. 51, 61, 81) 
and the fair inference from the testimony, with reference 
to the picture (Joint App. 81), is that at least William H. 
Jernagin was smiling when his picture was taken. If a 
j smiling face is indicative of happiness of mind, such state 
fof mind was wholly inconsistent with any contention that 
[Reverend Jernagin was disturbed and humiliated, and was 
[suffering from any mental anguish and wounded pride. To 
|the contrary, such portrayal would be more consistent with 
!a condition of peace and happiness of mind that usually 
attends mental satisfaction in the accomplishment of a pur- 
f pose which has been planned long in advance. For the lack 
J of what, up until they reached Lynchburg, had appeared to 
them to be a proper occasion to leave the train, these appel- 
! lants had come dangerously near to really going to Greens- 
f boro, where we respectfully submit they had no business by 
j any previous plan or arrangement. 

, In connection with the above, it is tremendously signifi- 

J cant that immediately upon the happening of the Lynchburg 

{incident, each of the appellants took the next train back 
• 

f from Lynchburg to Washington, where they lived, and 
neither of the appellants has since gone back to Greensboro 
to transact the important business which they testified called 
them there on November 5, 1943. (Joint App. 46, 61, 79). 

The group picture (Appellants’ Exhibit No. 3) of Ralph 
! Matthews and William H. Jernagin, taken in Lynchburg 
passenger station, was published in the Washington edition 
of the Afro-American on November 13,1943, nine days after 
the Lynchburg incident. (Joint App. 51). In that same 
J edition of the Afro-American, there appeared the following 
> editorial: 
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“Afro to Test Va. Jim Crow 

“Last week, the Afro picked up the end of tlie Jim 
Crow line between Maryland and Virginia as it prom¬ 
ised it would some weeks ago . The question is: Can 
we walk away with it? 

“Jim Crow cars for interstate passengers are un¬ 
lawful in Maryland, lawful in Virginia. 

“Last week with Ralph Matthews, the Afro’s Wdsh- 
mg ton editor. Dr. \V. II. Jernagin, and a photographer 
tested the Virginia railroads’ right to Jim Crow th^m. 
They were ejected. 

“This lays the framework for a civil suit. Cobb, 
Hayes, and Howard are the attorneys. With any luck, 
the Afro will make it possible for railroad passengers 
to ride through Virginia without being molested.” 
(Emphasis supplied). 

(Joint App. 42). 

I 

If we take a retrospective view of what transpired through 
the activities of Ralph Matthews, William H. Jernagin and 
William J. Scott since the editorial of September 4, 1943, 
we will find that they have performed, almost to the letter, 
the proposal as contained in editorial of September 4,1943, 
that: (1) the Afro had talked about the Hart case for yeafs; 
(2) on a previous “Saturday” the Afro proposed to its 
counsel that it arrange with employees “or others” to file 
a test ease of the Virginia Jim Crow law; (3) and that it 
was the desire of Afro, as a tribute to Hart, to break down 
the Virginia Jim Crow law as Hart had done for Maryland, 
as a link in a progressive program of the application of the 
“Hart Jinx” to the states in “Dixie.” 

Now what transpired? Ralph Matthews and William J. 
Scott (employees of Afro-American) and William H. Jer¬ 
nagin (an “other” person wdio would like, if possible, to 
abolish race segregation laws) procured transportation bn 
an interstate train, with seat reservations in a car provided 
exclusively for white passengers, routed through Virginia, 
and by declining to comply with the Virginia Jim Crow lak, 
as appellants conceived the law to be, left the train in Lynch- 


burg, Virginia, under a threat of forcible ouster, as they 
alleged, and immediately returned to Washington and here 
brought their suits “in Washington courts,” and in the 
trial of their actions they are even now insisting that the 
court below committed error in its refusal to pass upon 
the constitutionality of Virginia Jim Crow law. Attention 
is called to the fact that counsel have devoted, immaterially 
we think, the principal part of their brief to that subject 
(Appellants’ Brief 5-13). 

That the incidents transpiring prior to and on the night 
of November 4-5, 1943, as those incidents related to the 
editorial of Afro-American of September 4, 1943, were not 
merely remarkable co-incidences is clearly demonstrated by 
the editorial of Afro-American of November 13,1943. Ralph 
Matthews said he did not write those editorials (Joint App. 
53), but that is wholly immaterial. 

We should not be understood as contending that the ap¬ 
pellants in these cases did not have a right to undertake by 
such lawful means as were available to them to set about to 
create any circumstances which might enable them to test 
the constitutionality of the Virginia segregation laws. More¬ 
over, we are not concerned about any motives of appellants 
underlying any desire they may have had to test the validity 
of Virginia law, and we are not concerned about the manner 
in which they may have set about to test the law, except as 
their motives and their manner of materializing such motives 
may have affected the substantial rights of this appellee 
in these lawsuits. However, with respect to appellee’s 
rights, we do contend that if in fact, and contrary to the 
sworn statements of appellants, that they left the train 
voluntarily, under what they considered circumstances 
which would support their causes of action in which they 
could contest the validity of the Virginia law, they did not 
leave the train under any threat by a police officer of forcible 
ouster and could not have suffered injuries of the character 
or damages to the extent they testified. The appellants, 





having obviously and positively contradicted themselves, 
both by their words and by their conduct, with respept to 
these material questions in these cases, we respectfully sub¬ 
mit that there was evidence for the jury’s consideration on 
the question whether plaintiffs wilfully testified falsely con¬ 
cerning a material fact about which they could not be! rea¬ 
sonably mistaken. 

We think the testimony of William H. Jernagin deserves 
particular consideration. 

We respectfully submit that if William H. Jernagih, in 
fact, had arranged through J. H. Hairston to hold an liter- 
denominational Ministerial Conference in Greensboro, 
North Carolina, on November 5,1943, which he expected to 
conclude in time to take a train from Greensboro, North 
Carolina, to Washington, D. C., in time to attend a business 
meeting of his church on the evening of November 5, l[943, 
in Washington, as he testified (Joint App. 62) Reverend 
Jernagin would in all probability have known: (1) wjiere 
the meeting would be held in Greensboro; (2) at what tour 
the meeting would be held; (3) the names of some ofj the 
several church representatives who would attend sucih a 
meeting; and (4) would have had some definite idea of the 
time of the departure of any train from Greensboro, Nbrth 
Carolina, for Washington, D. C., which would have put him 
in Washington in time to attend the business meeting of his 
church on the evening of November 5, 1943. Reverend 
Jernagin admitted he did not know about any of these 
things. (Joint App. 77, 78, 79). 

Ralph Matthews said Reverend Jernagin was a public 
figure (Joint App. 45). Ordinarily public figures do not 
handle their business and professional engagements; as 
Reverend Jernagin handled this one. In so far as fhis 
record goes, Reverend Jernagin did nothing but send a 
telegram to Mr. Hairston to arrange the meeting. The 
record does not show that Mr. Hairston received his Dres¬ 
sage, and when Reverend Jernagin left Philadelphia) he 
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necessarily would not have known that Mr. Hairston re¬ 
ceived his message. Moreover, it is reasonable to expect 
that if Reverend Jernagin had an important meeting in 
Greensboro he would have at some time gone back to Greens¬ 
boro and held the conference, but he never did. (Joint 
App. 79). 

Attention is called to the cross-examination of Reverend 
Jernagin with respect to his testimony to the effect that he 
had sent Mr. Hairston a telegram from the passenger sta¬ 
tion at Lynchburg, Virginia. While Reverend Jernagin was 
being cross-examined on that subject, the court found it 
necessary to caution Reverend Jernagin twice against think¬ 
ing out loud concerning the facts and circumstances sur¬ 
rounding the sending of the telegram to Mr. Hairston, as he 
testified. (Joint App. 81, 82). 

It is respectfully submitted that when the testimony of 
Reverend Jernagin is considered, and the demeanor of the 
witness, as his demeanor may be inferred from the record, 
there may have been considerable doubt in the minds of the 
jury whether Reverend Jernagin either made any engage¬ 
ment or canceled any engagement in North Carolina, as he 
had testified, and those facts had a material bearing on the 
question whether his trip was taken to attend a business 
meeting in Greensboro, North Carolina, or whether he took 
the trip, as he denied he did, for the purpose of aiding in 
the execution of a plan of the Afro-American to test the 
constitutionality of the Virginia race segregation law. 

In conclusion of this phase of our argument, we desire 
to call attention to the fact that when the trial court below 
had before him the question of the submission of Appellee’s 
Reframed Instruction No. 6, on the question whether the 
appellants testified falsely concerning material facts about 
which they could not be reasonably mistaken, he not only 
considered the numerous instances in which appellants con¬ 
tradicted themselves, both by their words and by their con¬ 
duct, but he also considered their demeanor on the witness 
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stand, and we respectfully submit that he committed no 
error in finding that there was some evidence which the 
jury could properly consider upon the question whether 
the appellants had testified falsely concerning material fpcts 
about which they could not be reasonably mistaken. 

(b) Appellants’ Prayer No. 2. 

Appellants contend that the court committed error in 
failing to instruct the jury as follows: 

“The jury are instructed that if they find that the 
evidence in this case, w T hich is ail one way and union- 
tradicted, is material, relevant and not inherently im¬ 
probable, they must find for the plaintiff. ’ ’ 

(Appellants’ Brief ^1). 

. 

We can find no basis for any contention that the cciurt 
erred in failing to grant appellants’ Prayer No. 2. Had the 
court stated to the jury that the evidence was all one Vay 
and uncontradicted, the court would have invaded the pro¬ 
vince of the jury and usurped the function of the jurp to 
determine the credibility of witnesses. To- say that al^ of 
the witnesses testified one way, is one thing; but the truth¬ 
fulness of that testimony is another thing. The jury Was 
not required to believe any of the testimony of the appel¬ 
lants. The trial court, in effect, so charged the jury (Jpint 
App. 88), to which appellants took no exception. More¬ 
over, we think we have clearly demonstrated in our discus¬ 
sion, under the heading of “Appellee’s Prayer No. 6,” jhat 
the appellants, both by their word and by their condjuct, 
have contradicted themselves in many material aspects of 
these cases. 

The contention of appellants that the above chajrge 
should have been given the jury, entirely overlooks jany 
inferences arising out of the direct examination and cr^ss- 
examination of appellants, which were favorable to the 
appellee, even inferences that may have been drawn from 
the uncontradicted testimony of appellants. 



2 6 


i In Dooley Lumber Company v. United States, 63 F. 
| (2d) 384 (C. C. A. 8,1933), the court said at paere 388: 

j “(h) Even evidence which is uncontradicted is 
not necessarily conclusive, and where different conclu- 
| sions may reasonably be drawn from such evidence, a 
; question of fact is presented. Quock Ting v. United 
{ States, 140 U. S. 417, 11 S. Ct. 733, 35 L. Ed. 501; 

} Lowenstein v. Platt & Co. (C. C. A. 2) 58 F. (2d) 173; 

The Richelieu (D. C.) 27 F. (2d) 960, 970; Fire Ass’n 
I of Philadelphia v. Weathered (C. C. A. 5) 54 F. (2d) 
779; Southern Pac. Co. v. Hanlon (C. C. A. 9) 9 F. (2d) 

! 294, 296; Small v. Gilbert (D. C.) 56 F. (2d) 616, 620; 

- Cline v. United States (C. C. A. S) 20 F. (2d) 494, 497; 

Reiss v. Reardon (C. C. A. 8) 18 F. (2d) 200, 202; 
Maners v. Ahlfeldt (C. C. A. 8) 59 F. (2d) 938, 939; 
[ Norton v. United States (C. C. A. 8) 205 F. 593, 601; 

i The Dauntless (0. O. A. 9) 129 F. 715. 721 : Wisconsin 

& Arkansas Lumber Co. v. Day (C. C. A. 8) 35 F. (2d) 
563, 566; Mutual Life Ins. Co. v. flatten (C. C. A. 8) 17 
F. (2d) 889; Self v. N. Y. Life Ins. Co. (C. C. A. 8) 56 
F. (2d) 364, certiorari denied 53 S. Ct. 11, 77 L. Ed.—; 
Gunning v. Cooley, 281 U. S. 90, 94, 50 S. Ct. 231, 74 L. 
Ed. 720; Bank of Union v. Fidelity & Casualty Co. 
(C. C. A. .8) 62 F. (2d) 1040.” 

I 

* We call particular attention to that portion of the instruc¬ 
tion claimed by appellants which contemplates that the 
j appellants would be entitled to a verdict if the jury should 
[find that the evidence is “material, relevant, and not in¬ 
herently improbable.” That proposition could not possibly 
‘be sound, because it entirely overlooks that the burden rests 
upon the appellants to establish their causes of action. For 
[example, all of the evidence, in any case, could meet the 
^requirement that it was “material, relevant, and not in¬ 
herently improbable”, and yet it may not he sufficient to 
Iprove some fact essential to recoverv. 
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(c) Appellee's Reframed Prayer No. 2. 

I 

Appellants complain that the court committed erroi[ in 
granting appellee’s reframed Prayer No. 2, as follows:! 

“The jury are instructed that the burden of proving 
that the police officer at Lynchburg acted on behalf of 
the defendant is on the plaintiffs, and if you find that 
the police officer, in requiring the plaintiffs to leave the 
defendant’s train, if you so find, was acting solely a|s a 
police officer of the City of Lynchburg, and not wholly 
or partly as an Agent for defendant, then your verdict 
should be for the defendant.” 

(Appellants’ Brief 21). 

The above quoted prayer is not appellee’s reframed 
Prayer No. 2. Appellee offered a Prayer No. 2, which prayer 
was denied by the court. (Record 160). Counsel then re- 
framed the prayer and after discussion the prayer as Ire- 
framed was also disallowed, the court stating: “I will deny 
this prayer but give the substance of it.” (Record 172). 
The prayer as quoted above is taken from the charge given 
by the court at the close of the case (Joint App. 9), and ho 
objection or exception was taken to that part of the Judge’s 
charge. 

Even if objection had been made to that part of the 
charge, it would be without merit. Certainly, counsel for 
appellants do not point out error. In fact, they do not even 
discuss the merits of “Appellee’s Reframed Prayer No. 2j,” 
except to say that inasmuch as appellants were passengejrs 
for hire that all that was necessary on the part of appellants 
was to show that they were ejected and ousted from the 
train, and yet the §vgencv through which appellants mhy 
have been ejected was the critical issue made by the appel¬ 
lants in these cases. The record reveals that the appellants 
affirmatively alleged, and offered evidence which the court 
held tended to prove, that appellants were caused to leaye 
the train under threat of forcible ouster by a police officer 
of Lynchburg, Virginia, who ivas acting as agent of appellee. 
That affirmative allegation of agency was denied by the ap¬ 
pellee, and such denial cast upon appellants the burden of 
proving the issue, as the court charged the jury. 
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I Following tlie above argument, counsel for appellants 
' digressed to discuss a collateral and immaterial question. 

Counsel say, on page 22 of their brief, that “The appellee 
[ comes forward with an affirmative plea to the effect that the 
j officer acted on his behalf under authority of Virginia law.” 
i The record did not raise any such issue. The issue was, as 
1 the appellants themselves raised it, whether the police ofii- 
j cer, in allegedly ousting the appellants from the train, was 
1 acting as agent of appellee, and that allegation was an 
! affirmative allegation of appellants which appellee denied. 
Let us again look at the record. 

Appellants allege, in section 4 of amended complaint 
(Joint App. 2-3) that they were forced and required to leave 
the train under a threat of forcible ouster by a police officer 
while acting for appellee, and that allegation is denied by 
| tiie appellee in its answer to section 4 (Joint App. 5-6). 
j Moreover, at the Pretrial Proceedings, counsel for appel- 
1 lants took part in pretrial stipulations, from which it ap- 
j pears (Joint App. 10) that: 

» “Plaintiffs say that at Lynchburg, Va., a police 

officer, acting on behalf of defendant, required plaintiffs 
j under threat of forcible ouster to give up the accom- 

[ modations to which they were entitled and to leave the 

■ train”; 

1 

f and from which it further appears (Joint App. 10) that: 

“Defendants deny that in directing plaintiffs to leave 
the train the police officer w’as acting in behalf of the 
defendant.” 

Whether or not the police officer was acting, on his own 
behalf under the authority of the law of Virginia may have 
been material upon the issue of agency raised upon the 
affirmative plea of the appellants, the burden of which plea 
f the appellants failed to carry in the trial of these cases, but 
> any question whether the police officer was acting on his 
I own behalf under the authority of the Virginia law was not, 
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of itself, an issue in these cases. In other words, any ques¬ 
tion whether the police officer was acting on his own behallf, 
under the authority of Virginia law, was embraced in the 
issue of agency, the burden of proof of which issue wa,s 
on appellants, and such question was not, of itself, an issiue 
before the court below. 

(d) Appellants’ Prayer No. 1. 

Appellants contend that the trial court committed errbr 
in denying appellants' Prayer No. 1, as follows: 

“If the jury finds that the plaintiffs were in fajct 
passengers in interstate commerce traveling from a 
point outside of the Commonwealth of Virginia to a 
point beyond the borders of the state upon a common 
carrier operated by the defendant through that state, 
and if the defendant or its agents had contracted wiih 
the plaintiffs for such carriage in interstate commerce 
and had assigned to plaintiffs, in performance of sucfh 
contract, certain designated seats in a specific car of 
the train in question, and thereafter ejected or caused 
to be ejected from said space the plaintiffs in violation 
of said contract, then you must find for the plaintiffs.]’ ’ 

(Appellants Brief 20j). 

i 

Appellants’ Prayer No. 1 was properly denied. As the^e 
cases were tried, upon the evidence offered by the appellant^, 
the determinative issue was whether the defendant wrong¬ 
fully ejected the appellants from its train, and so it wajS 
immaterial whether these appellants were interstate or 
intrastate passengers. 

The latter part of the prayer, to the effect that the de¬ 
fendant or its agents “ejected or caused to be ejected the 
plaintiffs, in violation of that contract,” was fully and 
specifically covered in the oral charge of the court. 

The court, in his charge to the jury, said: 

“Therefore the essential elements of each plaintiff’^ 
case are these: 

“First, that he was a passenger for hire on the de¬ 
fendant’s train at the time of the incident occurring 
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in Lynchburg, Virginia, and that defendant had 
contracted to transport him on the day in question on 
its train to Greensboro, North Carolina, upon a certain 
designated seat in a certain designated car in the train 
which he boarded at Philadelphia, Pennsylvania. 

“Second, that the police officer of Lynchburg, Vir¬ 
ginia, acting on behalf of the railroad company under 
a threat of forcible ouster from the train unless the 
plaintiff gave up his accommodations and moved into 
the so-called Jim Crow car, forced and required the 
plaintiff to leave his seat and leave the train. 

41 Those are the two elements. If you find that those 
elements have been established by the preponderance 
of the evidence with respect to one or more or all of the 
plaintiffs, your verdict will be for such plaintiff or 
plaintiff s.” 

(Joint App. 90). 

It is respectfully submitted that the trial court, in his 
charge to the jury, protected every substantial right of the 
appellants in these cases, and he committed no error in the 
charge given or with respect to the charge requested, but 
not given. Even though the appellants’ Prayer No. 1 should 
not be regarded as fatally defective, it was not substantial 
error for the court to decline to give it, because every ma¬ 
terial part of the charge requested was included in the oral 
charge. 


3. Appellants’ Argument No. 2. 

Appellants contend, in their Argument No. 2, that: 

“2. The action of the train conductor, the other 
agents of the defendant corporation and of the police 
officer at Lynchburg, Virginia were all actions on the 
part of the defendant corporation for which it was 
liable to the respective appellants.” 

(Appellants Brief 13). 

It does not seem to us that counsel’s discussion of their 
Argument No. 2 could be pertinent to any alleged error in 
this appeal. 
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Counsel say that the action of the train conductor, the 
other agents of the defendant corporation, and of the police 
officer at Lynchburg, were all actions on the part of the 
defendant corporation, for which it was liable to the jre- 
spective appellants. Admittedly, the actions of the train 
conductor, or its other agents, were actions on the part of 
the defendant corporation, for which the appellee would be 
responsible. Whether or not the actions of the police officer 
at Lynchburg were actions on the part of the appellee ior 
which the appellee was responsible, was the only question 
at issue in these cases as they were tried below. It seems 
to us that the entire argument of counsel for appellants, in 
the discussion of their Argument No. 2, is such a discussion 
as would be more properly considered by a jury. At fiifst 
blush, one might think that this appeal was from a judg¬ 
ment of the court below, allowing appellee’s motion for a 
directed verdict. Counsel quoted (1) from appellee’s ajn- 
swer, (2) from stipulations at pretrial, and (3) from appel¬ 
lants’ evidence, and they then conclude by saying that “it is 
crystal clear that these appellants were ejected at tljie 
instance and through the agents of the appellee, the rail¬ 
road company, and that same was done under the enforce¬ 
ment of the Virginia law,” but that is the very question the 
jury pased upon and answered against the appellants. 

Incidentally, attention is called to the fact that appellee fs 
answer, which counsel for appellants quoted in their brieif, 
was not offered in evidence, and moreover the stipulations 
at pretrial, in so far as the record reveals, did not come to 
the attention of the jury, and we do not assume, therefore, 
either appellee’s answer or the pretrial stipulations wei]e 
considered by the jury as evidence in these cases, and thaft 
the only evidence there was before the jury was that offered 
by appellants. 

Do counsel contend, in their presentation of agrument 
under Argument No. 2, that the court should have held as k 
matter of law that the appellee was liable ? Counsel do not 
say so, but if they did, such contention would be untenable 
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Aside from the facts (1) that the appellants so contradicted 
themselves on material points of fact that the jury would 
have been amply justified in disbelieving appellants on 
every material point of fact to which they testified, and (2) 
that the evidence did not disclose, as a matter of law, that 
the Lynchburg police officer was acting as an agent of ap¬ 
pellee, the appellants took no exception to the court’s 
general charge and they requested no charge or instruction, 
the denial of which would have entitled the appellants to 
present the question whether the appellee was liable, as a 
matter of law, unless counsel would say that their Prayer 
No. 2 was so directed. However, Prayer No. 2, as we have 
heretofore pointed out, would not and could not serve as a 
peremptory instruction for a directed verdict for appellants, 
because that prayer was basically unsound. (Appellee’s 
Brief 25). 

We think we should make some reference to those por¬ 
tions of the testimony of appellants, as quoted in appel¬ 
lants’ brief, with reference to transactions and communica¬ 
tions between appellants and the employees and agents of 
the railroad at Alexandria, Virginia, at Charlottesville, 
Virginia, and at Lynchburg, Virginia. Undoubtedly, the 
testimony of appellants, with respect to these transactions 
and communications, were competent on the question 
whether the police officer was acting as the agent of the 
appellee when the appellants left the train at Lynchburg, 
Virginia. But those transactions and communications, 
standing alone, and in the absence of proof that the police 
officer was acting as the agent of appellee at Lynchburg, 
Virginia, would not constitute a cause of action. 

A reference to the complaints in these cases and pretrial 
stipulations will reveal that the plaintiffs’ alleged causes 
of action were not founded upon the requests made by 
agents and employees of appellee that appellants move their 
seats from car S-2 to car S-l, either at Alexandria, Char¬ 
lottesville or Lynchburg, but to the contrary that the ap¬ 
pellants’ alleged causes of action would grow out of their 
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alleged ejection from the train at Lynchburg, Virginia, by 
the police officer. Undoubtedly, the cases were tried hpon 
that theory, and that theory alone. 

We respectfully submit to this court that if counsel’s 
discussion under Argument No. 2 has any place in this ap¬ 
peal, which we doubt, such discussion is without merit. 

i 

4. Appellants’ Argument No. 4. 

I 

Appellants contend that: 

‘ ‘ 4. The appellee corporation was under duty to pro¬ 
tect the respective appellants from any outside inter¬ 
ference or molestation while enroute from Philadelphia 
to Greensboro, North Carolina, and as passengers! for 
hire, owed them respectively the highest degree) of 


care. 


(Appellant’s Brief £3), 


We think counsel’s Argument No. 4 is another argtmjent 
that has no place in this appeal, because (1) such a conten¬ 
tion amounts to nothing more than an attempt to statej an 
abstract legal proposition which is not suppored by (mv 
point of error stated by appellants, and (2) the proposition 
as stated by appellants is wholly immaterial. 

There may be circumstances in which it is the duty off a 
railroad, in the exercise of the highest degree of care tp a 
passenger, to give such passenger protection against out¬ 
side interference, but that principle has no application here. 

According to the contentions of the appellants in these 
cases, there was no outside interference with appellants. If 
appellants’ position had been accepted by the jury, there 
would have been no outside interference. To the contrary, 
it would have been inside interference. Appellants alleged 
and undertook to prove that the police officer was an agent 
of the appellee. In no circumstances would an agent of (ho 
railroad be regarded as an outsider with respect to any 
protection to which the appellants were entitled. 

We have no question here of any failure of appellee to 
discharge any duty to the appellants as passengers. 4 p- 
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pellants’ alleged causes of action were not founded on any 
such theory. Appellants alleged and undertook to prove 
a positive and affirmative act of ejectment of the appellants 
through the agency of a police officer. If the officer ejected 
the appellants, which we do not concede, and the officer 
was acting as an agent of the appellee, the appellee would 
have been liable, but otherwise not, irrespective of any 
breach of duty the appellee may have owed the appellants 
as passengers. 

5. Points 9, 10 and 11 of Statement of Errors. 

Points 9,10 and 11 of Statement of Errors refer to alleged 
improper argument of counsel for appellee before the jury, 
with respect to the Virginia law. 

Inasmuch as counsel for appellants have not discussed 
points 9, 10 and 11 of Statement of Errors, we assume that 
counsel have abandoned them, but we shall make a brief 
reference to these points. 

In view of the record, there is no place here for the dis¬ 
cussion of the merits of points 9, 10 and 11. Had counsel 
for appellee made any improper argument with respect to 
any testimony concerning the Virginia law, counsel for ap¬ 
pellants undoubtedly heard it and they should have made 
timely objection and taken exception to any adverse ruling 
of the court, yet the record reveals: 

(1) That counsel for appellants made no objection to the 
argument, during the course of the argument; 

(2) That counsel for appellants, at the close of the argu¬ 
ment, made no objection to the argument of defendant’s 
counsel; 

(3) That counsel for appellants made no request to the 
court, before the cases were submitted to the jury, to charge 
the jury that they should disregard any improper argument 
of counsel for the defendant as being prejudicial; 

(4) That counsel for appellants, at the conclusion of the 
charge of the court to the jury, made no objection to the 
court’s failure, upon his own motion, to correct any error 
of counsel in the argument of the cases; and 
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(5) That the court, during the course of his charge, statjsd 
to the jury that: “This case Joas been fairly tried and ably 
tried by competent counsel, atid you should give their clos¬ 
ing arguments serious consideration in your endeavor \to 
find the facts, but bear in mind that what they say is ngt 
in the category of evidence from which you find facts” 
(Emphasis supplied) (Joint App. 87-88). Counsel for 
appellants took no exception to this part of the charge. 

It should be pointed out that the argument of counsel for 
defendant was either proper or it was improper. Improper 
arguments should not ordinarily change the course of a 
trial. If the argument was improper, that fact should haye 
been brought to the attention of the court, either dnriijig 
the course of the argument, after the argument, or befojre 
the court charged the jury, so that the court would hale 
an opportunity to correct any error. That was not done. 
It is respectfully submitted that it is not the policy of tljio 
law, which has provided orderly procedure for the fair 
administration of justice, to allow any party to a suit after 
being apprised of the commission of error, which could only 
be corrected by proper direction to the jury, to sit by with¬ 
out objection and exception, and take his chances with the 
jury, and then, if he loses, make his objection and take his 
exception for the first time after the return of the juryhs 
adverse verdict, for the consideration of an appellate court. 

CONCLUSION. 

it is respectfully contended that these cases were prop¬ 
er! v and fairlv tried in the court below, as the record clcarlv 
reveals, and that the judgments of the court below should 
be affirmed. 

Respectfully submitted, 

George E. Hamilton, Jr., 
Henry R. Gower, 

S. R. Prince, H. G. Hedrick, 

Of Counsel. Counsel for Appellee. 


